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REGULAR MEETING OF THE BOARD OF DIRECTORS
Jose D. Leon Guerrero Commercial Port
Wednesday, November 24, 2021

Virtual Board Meeting
3:00 p.mn.
AGENDA
CALL TO ORDER
APPROVAL OF MINUTES

1. October 21, 2021 — Regular Board Meeting

PUBLIC COMMENTS: a. Public Comments
b. Employee Comments
c. PAGGMA Association

GENERAL MANAGER’S REPORT {deferred to Cld/New Business Items)
OLD BUSINESS
NEW BUSINESS

1. Employee Incentive Event — Thanksgiving & Christmas _

2. Board Resolution No. 2021-32 Relative to the untimely death of Mr. Joel P. Evaristo
from the Jose D, Leon Guerrero Commercial Port

3. Board Resolution No. 2021-33 Relative to the untimely death of Mr. Joseph F. Leon
Guetrrero from the Jose D. Leon Guerrero Commercial Port

4. Board Resolution No. 2021-34 Relative to directing the General Manager to exercise
authority to take any and all administrative and/or criminal actions necessary pursuant
to OAG Opinion dated November 9, 2021 re Request for Opinion on Retroactive
Salary Adjustments for Former Management at the Port Authority of Guam

ADJOURNMENT

Port of Guam, Jose D, Leon Guerrero Commercial Port is an Equal Ernployment Opportunity Employer,
Complaints of discrimination should be sent to the Human Rescurces Division.
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- MINUTES OF THE
REGULAR MEETING OF THE BOARD OF DIRECTORS
Thursday, October 21, 2021

L. CALL TO ORDER

There being a quorum, the regular meeting of the Board of Directors was called to order
at 3:02 p.m., Thursday, October 21, 2021. Present at the meeting were:

Francisco G. Santos, Chairman

Nathan T. Taimanglo, Vice Chairman

Isa Marie C. Koki, Board Secretary

Dotrothy P. Harris, Board Member

Rory J. Respicio, General Manager

Dominic G. Muna, Deputy General Manager, Operations
Luis R. Baza, Deputy General Manager, Admin/Finance
Atty, Christine K. Claveria, Port Staff Attormey

Also present was Port Staff.
II. APPROVAL OF MINUTES

1. September 22, 2021 — Regular Board Meeting. Director Koki made motion to
approve the minutes of September 22, 2021, subject to correction. The motion was seconded by
the Vice Chairman and was unanimously passed.

II. PUBLIC COMMENTS

a. Public Comments: None.
b. Employee Comments: None.

c. PAGGMA Association: Mr. Steve Muna, PAGGMA President mentioned that
the association is working towards ideas in celebrating the upcoming holidays for the employees
and will be shared with the Board at next month’s meeting. The Chairman expressed that with
the coming holidays - Thanksgiving and Christmas, the Board supports any event for the port
employees.

1V. GENERAL MANAGER’S REPORT

1. Port’s COVID-19 vaccination Dashboard
¢ Fully vaccinated: 337 or 98% of 345 Port employees
» Additional Port employees who received their 1% dose: 6 (Note: If these 6 employees
receive their 2 dose, then the Port will be at 99% of Port emplovees vaccinated,)

Part of Guam, Jose D.Leon Guerrero Commercial Part is an Equal Employment Opportunity Employer.
Complaints of discrimination should be sent to the Human Resources Divislon.
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2. Recent Port Employee Testing Positive for COVID-19. On September 28, 2021,
Management was notified that two more employees had tested positive for COVID-19. Both
employees are fully vaccinated. The first employee tested positive this past weekend, and the
Port’s Contact Tracing Team identified one other employee who was exposed. That
employee has since tested negative for COVID-19. With the second employee who tested
positive, there were 19 close contacts identified, and results came back negative for all
exposures.

3. Port Hosts Vaccination Clinic. On October 19, 2021, and in conjunction with the
Department of Public Health and Social Services, and the Guam Army National Guard, we
hosted a Vaccination Clinic for all employees, port users and members of the public. Hours
of operation were from 8am-4pm, in front of the former Port Clinic office. All vaccines were
made available for anyone eligible, and booster shots were also available based on the
eligibility criteria established by DPHSS. This is the third Vaccination Clinic that the Port
Authority of Guam has hosted.

4. General Manager’s Notes for YTD Finances, as of September 30, 2021. We are providing
the following summary:

REVENUES AND CARGO THROUGHPUT:

e The Port’s Total YTD Operating revenue for September 2021 is $56.0 million, 0.5%
or $269K higher than the YTD September FY21 budget projection of $55.8M and
2.5% or $1.4 million higher than FY20 September actuals of $54.7 million.

e The total number of containers handled as of September 2021 is 86,794, which is
1.9% or 1,651 containers higher than last year’s September 2020 total of 85,143,

OPERATING EXPENSES:

e Overall YTD Operating expense, as of September 30, 2021 is $48.8M, which is 8.6%
lower than the YTD budget as of September of $53.4M, or $4.2M in YTD cost
avoidances.

OVERTIME EXPENSE AND DIRECT LABOR REVENUE:

e Overtime YTD for Divisions involved in Operations is $1,390,650, which is 8.0% or
$102K higher than YTD overtime budget of $1,288,092. The overtime for the month
of September resnlted in a decrease of 17% or $21K compared to August, from
$125K in August to $§104K in September.

Direct Labor reimbursement is $3.3M, which is 0.8% or $26K. higher than the FY21
budget of $3.2M.
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Here is the breakdown:

Direct Labor Revenue: $3,286,004
Operations Overtime: $1.390.650
Variance: : $1,895,354

YTD OPERATING REVENUES MINUS YTD EXPENSES

¢ Operating revenues minus operating expenses resulted in an operating income of $7.2
million The final result for the month of September is a net income of $3.8M, after
deducting net of Other Income/Expense totaling to a -$3.4 million. The September
Net Income is higher by 70.4% or $1.6 million.

Note: -§4.7M is net balance of Other Income and Expense which is composed of
Interest Income, Interest Expense, Federal Reimbursements, Federal Expenses,
Retirees COLA, Supplemental, Medical and Dental, and Other NonOperating Income
& Expenses.

Other Financial Highlights, as of September 30, 2021:

e The debt service ratio as of September is 1.81. This is 45% higher than the Bond
Indenture Debt service ratio requirement.

» Days Cash on Hand is 932 days, which is 86% or 432 days higher than the 500 days
requirement of Moody’s Rating agency.

DEBT SERVICE RATIO - SEPTEMBER 2021

Projected Annual Debt Service Coverage 1.81
Debt Service Coverage Requirement 1.25
Variance 0.56
% Above the Indenture Requirement 45%

5. Board Appointment to the Port Board of Directors. On August 26,-2021, Governor Lou
Leon Guerrero appointed Dr. Judith P. Guthertz to fill the seat of former Board member
Anthony P. Chargualaf, whose term has expired. A virtual confirmation hearing was held on
October 19, 2021. The status of Dr. Guthertz confirmation is still before the Committee,

6. Port Week — Celebrating 46 Years. This week marks the anniversary of the Port Authority
of Guam providing 46 years of service to the island community, and its neighboring islands.
In commemorating our Port, a virtual Proclamation and Legislative Resolution signing was
held on October 18, 2021 recognizing the achievements and milestones of the Port; and more
importantly, recognizing the backbone of this agency - the employees who work around the
clock to keep goods and supplies flowing from our docks to the community and the
accomplishments we all made this past year as a team. We also premiered a series of virtual
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events throughout the week: flag raising, parade of trucks, progress in the pandemic, our
voices, tribute to our fallen COVID hero Henry San Nicolas, Port Users Group greetings, and
Board and management greetings. And finally, the virtual employee awards ceremony will be
held this afternoon at 4pm. Biba Port Strong! Biba Port Authority!

7. Guidance on Annual Leave Accrual. Policy Memorandum 2021-GM02 was issued to the
port employees as a reminder to them to keep frack of their annual leave to avoid forfeiture
of excess leave at the end of the fiscal year. Also, to ensure that such leave does not result in
the discontinuance or disruption of the Port’s operations.

To assist in this policy:

 Employees are primarily responsible for submitting advance requests for annual
leave.

¢ Supervisors shall develop a schedule of annual leave for employees under their
supervision by the end of the first quarter of each fiscal year.

e Payroll section shall prepare and firnish a list of those employees whose annual leave
balance is 320 hours or more to each division head on a quarterly basis.

e Division heads shall then meet with affected employees and advise them of their
accrued leave status. '

8. Port Safety Officers Respond to Report of Oil Spill. On September 23, 2021, there was an -
0il spill incident that occwred on F3 dockside. At the time of the incident, Black
Construction employees were loading construction materials and equipment onto a barge that
was intended for a project in Diego Garcia. The oil spill was from a Smithbridge crane they
were using to load the cargo. The Smithbridge crane operator told authorities that heavy rain
caused the oil to flow onto the docks and spill into the water. An Oil Spill Response Team
from OSROCO worked with Smithbridge and the barge agent Marianas Steamship Agency
to clean up the spill. Absorbent materials were deployed on the dockside and in the water to
contain and clean up the oil spill. Operations were temporarily halted to allow the U.S. Coast
Guard and Port Safety Division to inspect the site, and cleanup of the oil spill has been
completed.

9. Fire Engulfs AR Sunriser Canteen/Catering Restaurant. Guam Fire Department (GFD)
responded to a fire that broke out at the AR Sunriser Canteen/Catering Restaurant on
September 24, 2021, and battled the blaze for several hours. According to fire officials and
safety officials, nobody was injured in the fire. As a result of the fire, we sent & notice to the
restaurant owner to immediately cease the restaurant operation and vacate the premises. GFD
representatives held a meeting with the Port Police, Occupational Safety and Health, and
Commercial staff on September 30, 2021, to brief them on the preliminary outcome of their
investigation. According to GFD, the fire may have started in the ceiling, tripping the
breaker, and the building’s structure is unsafe.

GFD also informed us that AR Sunriser had ‘fiddled” with the electricity to allow power in
the building. We immediately terminated this month-to-month lease. We also informed Ms.
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10.

11.

Amelia S. Raz, the owner of AR Sunriser Canteen/Catering, to restore the property to a clean
and orderly condition. And that not doing so will cause her to pay 100% of all costs incurred
by the Port.

We also recently learned after the fire that this canteen sits directly on top of three fuel lines.
We notified the fuel petroleum company that owns the fuel pipeline assets and demanded an
explanation of how a full-service kitchen can operate on top of three fuel lines. They
informed us they had requested prior Port management to relocate the canteen because of the
proximity of their fuel lines and the danger their operation poses to life and property if these
fuel lines caught fire.

Tristar Terminals Guam, Inc. owns the fuel lines running under the canteen. Tristar General
Manager KK Vikraman responded to me in an email by stating the following:

“When we raised this issue with the earlier management of relocating this canteen, we were
told no. We were under the impression that will be relocated during port expansion, since
parking area was supposed to occupy that area as per the initial master plan. I am sorry to
mention that even one of the excuses mentioned by the person earlier to you was that, “that
canteen’s lumpia is so famous, even the judges from the court is their customer. We even
asked for the DPW permit or any documents to show that the building was legally
constructed. Later another port official admitted that was a makeshift cafeteria and later they
encroached over the pipeline area.”

Joint Program - 797 Engineer Vertical Construction Company. An MOU was adopted by
the Port Board at its August 2021 meeting. This MOU establishes the framework for the 797
EVCC to complete the miscellancous construction project on Port property and related
facilities during their Battle Assembly and Annual Training, which is voluntary on their part.

We would like to recognize and exiend an appreciation on their efforts in the Operation,
Demolition and Debris Removal held on October 16, 2021 at Port Beach and WH1-Bay 6
areas. There were 40 Army Reservists that provided cleanup efforts, providing their military
vehicles and heavy equipment, such as three dump trucks, two backhoes, and one skid loader.
Tasks completed for this project were:

e Fifteen truckloads of demolished debris materials from Warchouse #1 were safely and
successfully transferred to the disposal site at the former Hawaiian Rock Quarry.

» Demolition of the Port Beach Pavilion and the BBQ Structure during the low tide was
accomplished.

Global Supply Chain Backlog. I spoke to Bernie Valencia from Matson, and she said they
are not experiencing any shipping delay or the same situation other carriers are experiencing
on the West Coast. She said that Matson has their docks in Oakland and Long Beach that
they own and operate. However, she did say there is still concern with what is happening
inland with the truckers. In our case, ships are still arriving on time, and the Port remains
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100% operational. It is crucial to think about what is happening on the West Coast. Cargo
ships are backlogged for as long as the eye can see, and how this situation can happen at the
Port Authority of Guam if we do not forge ahead with our Port Modernization Plan and
timely replacement of aging gantry cranes.

12. Grant Awards and Ongoing Grant Submissions:

e Fuel Pipeline Connectivity Project. On October 7, 2021, a kick-off meeting was held
with EDA Project Officer Britany MacFarlane to discuss the next steps for this project.
Topics discussed included an overview of the grant program, essential documentation and
tasks to be completed prior to the start of construction, and programmatic and financial
reporting timelines.

Project Cost Estimate: $3,016,363.00
Grant Award: $2,413.091.00 (80% Cost Share)
PAG Share: $603,272.00 (20% Cost Share)

¢ Department of Agriculture Grant (DoAG).
o Harbor of Refuge (HOR). Issuance of TFB tentatively set for FY2022 1% quarter.

Grant Award: $776,684.50
FWS Share: $621,347.60 (75% Cost Share)
PAG Share: $155,336.90 (25% Cost Share)

o Agat Marina Dock B and Public Boat Ramp Repairs. The MOU was concurred by
Govemor Leon Guerrero on September 6, 2021. Conditional NTP approved by US
FWS and DoAG on September 16.

Next Steps:

1) Approval of Post Award Amendment Project Peried: 10/01/2019 through
09/30/2022.

2) Creation of Account.

3) Requisition Entry.

4) Planning and Engineering will submit procurement documents in preparatory
for the procurement meeting.

5) Procurement Planning Meeting with stakeholders.

6) - Issnance of IFB, Tentative timeline - Q2 FY2022.

Grant Award:
$512,759.00 (Dock B Repairs) _
40,000.00 (Agat Marina’s Boat Ramp Bumpers Repair)
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13.

Gantry Crane Acquisition.

o USDA Direct Loan. RFP for Banking Services anticipated to be submitted on or
before November 15, 2021.

o EDA Grant. EDA grant application has been revised for submission under EDA’s
Public Works Program which is a different program than its Disaster Supplemental
Program (initial funding source that the application was to be submitted). The Port
has requested guidance on EDA’s policy on its Buy American provision.

FEMA BRIC Grant Application. The Planning Division will be working with
GHS/OCD on the submission of its comprehensive Port wharves repair and upgrades for
the upcoming FY2022 BRIC program. The application period opened on September 30,
2021 with a submission deadline of January 28, 2022.

MARAD Marine Highway Program. As soon as the FY2022 application period opens,
the Planning Division will engage equipment project development meetings with the
Maintenance and Operations Divisions to develop its first equipment acquisition project
for submission.

Office of Local Defense Community Cooperation (Formerly Office of Economic
Adjustment — OEA). PUC approved the Port’s petition to award the OAE contract to
WSP on September 30, 2021. The Procurement Division is currently processing the
contract and purchase order to WSP.

EPA Diesel Emissions Reduction Act (DERA) Program. The Port is working with US
EPA and Guam EPA representatives to move this program forward. There are separate
funding streams for the DERA Program: 1) State award to GEPA with the Port as a
subgrantee (GEPA/Port co-share), and 2) Insular Affairs DERA grant program (100% US
EPA funded).

USDOT Rebuilding American Infrastructure with Swustainability and Equity
(RAISE) Program. Status Quo, MARAD has not published its award notification. The
Port’s investment amount is $22,427,496.00 (Cost Share: Fed 80%/Port 20%).

Port Revenue Bonds Project Status. As of October 18, 2021, the attachment provides
information on the status of the revenue bond projects that consist of rehabilitation of hotel
wharf, golf pier repairs and improvements, waterline replacement/relocation, EQMR
building, and warehouse 1 repair/upgrades, new admin annex building, and other priority
projects.

V. OLD BUSINESS

There were no old business discussed.
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VI. NEW BUSINESS
1. Employee Incentive Event — Port Week. The General Manager mentioned that

in celebration of Port Week 46" Anniversary, a luncheon event took place today for the
employees. Aside from the general public and port employees who were present, we appreciated
the presence of the Board Chairman, Governor Lou Leon Guerrero and Lt. Governor Joshua
Tenorio for joining the event as well, At this time, Board approval is being requested to authorize
the transfer of funds under the Port Incentive Awards account in the amount of $10,000 to
PAGGMA Association who will handle the dishursement of funds allotted for the Port Week
activities. Any unused funds will be transferred back to the Port Authority. A financial expense
report will be submitted to the Finance division.

Director Koki made motion to authorize the transfer of funds under the Port Incentive
Awards account in the amount of $10,000 to PAGGMA Association, seconded by Director
Harris. Motion was unanimously approved.

Board Resolution Nos. 2021-12 thru 2021-31. The General Manager requested Board
action on Resolution Nos. 2021-12 thru 2021-31 relative to commending and congratulating the
named retirees with the Port Authority of Guam, as presented. Director Harris made motion to
approve Resolution Nos. 2021-12 thru 2021-31 relative to commending and congratulating the
named port employees as presented on their retirement with the Port Authority of Guam. Motion
was seconded by the Vice Chairman and was unanimously approved.

2, Abandoned Derelict Vessel Removal Project (Executive Order 2020-42);
Funding Request. The General Manager mentioned that as reported to the Board on prior
meetings, planning efforts on the part of the Guam Environmental Protection Agency, Bureau of
Statistics and Plans, the Department of Agriculture, Guam Power Authority and the Port
Authority of Guam, have been made on the Abandoned Derelict Vessel Removal Project that is
in line with Executive Order 2020-42. He stated that eleven vessels were determined to be
abandoned in the harbor. Nine out of eleven are located at the GPA property, while the
remaining two vessels are on Port property. The General Manager further mentioned that through
a memorandum of agreement, GPA and the Port Authority had agreed that GPA will undertake
the procurement of disposal services and that both GPA and Port will bear the funding source for
the disposal services at $100K each, which EPA believes is adequate for the disposal work.
However, should the project cost exceed $200K, GPA and EPA will address the shortfall and
ensure the project’s completion. The Old Hawaiian Rock area has been identified as the site to
temporarily store the ADV vessels.

With the opportunity to take part in this program and dispose of ADV vessels impacting
our navigational waters, Board approval is hereby being requested to approve $100K for this
project. Director Koki made motion to approve $100,000 for the Abandoned Derelict Vessels
Project per Executive Order 2020-42, seconded by the Vice Chairman. Motion was unanimously
approved.
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3. Invitation for Bid No. PAG-CIP-021-011 Design Building fo Replace 3 Each
Metal Gate Booths with Extended Concrete Structure. The General Manager presented
executive summary IFB-PAG-CIP-021-011 wherein seven (7) firms obtained IFB packets, while
only two (2) companies participated in the bid opening. During the bid opening process, it was
determined that the responsible and responsive bidder was Pacific Federal Management, Inc.
with a bid amount of $159,557.00 to replace 3 each metal gate booths. This procurement bid
process has been reviewed by Port counsel and is now being brought before the Board for
contract award approval.

Director Koki made motion to approve the award to Pacific Federal Management, Inc. for
IFB-PAG-CIP-021-011 for the design building to replace 3 each metal gate booths with extended
concrete structure. Motion was seconded by the Vice Chairman and was unanimously approved.

VIL. ADJOURNMENT

There being no firrther business to discuss, it was moved by Director Koki and seconded by
the Vice Chairman to adjourn the meeting at 3:32 p.m. The motion was unanimously passed. -

Digitally signed by Isa Koki
- . - Date: 2021.11.29 10:08:39
AT 000
ISA MARIE C. KOKI, Board Secretary
Board of Directors

APPROVED BY:

FRANEISCO G. SANTOS, Chairman
Board of Directors
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General Manager’s Report for Board of Directors
November 24, 2021

1. Port’s COVID-19 vaccination Dashboard
» Fully vaccinated: 341 or 98% of 345 Port employees
» Additional Port employees who received their 15t dose: 2 (Note: [f these 2 employees
receive their 2" dose, then the Port will be at 99% of Port employees vaccinated.)

2. Port Kicks Off CCTV and Access Control Systems Project. On November 22, 2027,
a Kick-off meeting was held for the replacement of the Port's CCTV and Access
Control Systems. In this meeting, I signed the Notice to Proceed for California Pacific
Technical Services (CalPac) to begin the work with a project amount of $1,227,418.00.
This project is for acquiring, installing, and upgrading the Port's CCTV and Access
Control Systems to enhance maritime and security screening and monitoring. It is
being funded through a combination of Port and USDHS/FEMA PSGP and U.S.
Departinent of Transportation (DOT) Maritime Administration (MARAD) Grant
Cooperative Program funds.

Our progress at the Port continues with this crucial project which will help ensure we
protect our Port and our borders. This work being done is in [ine with Governor Lou
Leon Guerrero and Lt. Governor Josh Tenorio’s commitment to modernize our Port
and protect our borders. The Port will ensure that the Guam Customs and Quarantine
Agency receives full access to the CCTV system. By giving Customs full access to our
CCTV systems they will be able to view at their own time and in their own control
room 50 that their critical operations for drug surveillance and interdiction remain
unimpeded. The installation of the Port's CCTV and Access Control Systems is
anticipated to be completed by June of next year.

3. MOU on Procedures for Independent Investigations. On November 10, 2021, I along
with Acting Port Police Chief  Jesse Mendiola, attended a Memorandum of
Understanding signing ceremony at the Office of Attorney General. The MOU
provides for an independent and impartial review of matters involving the use of
deadly force by law enforcement officers or where an independent investigation and
review would be in the public interest. Back in May 2021, the Port Authority was
extended an invite by the Attorney General’s office to participate in the groundwork
in developing standard procedures for an independent investigation. The Guam.
Police Department was also made part of this initiative. -

Fort of Guarm, Jose D.Leon Guerrero Commercial Port is an Equat Employment Opportunity Employer.
Complaints of discrimination should be sent to the Human Resources Division.
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4. General Manager's Notes for YTD Finances, as of October 31, 2021. We are
providing the following summary:

REVENUES AND CARGO THROUGHPUT:

e The Port’s Total YTD Operating revenue for October 2021 is $4.9 million, 5.5%
or $254K higher than the YTD October FY22 budget projection of $4.6M.

» The total number of containers handled as of October 2021 is 8,026, which is
13.6% or 958 containers higher than last year’s October 2020 total of 7,068.

OPERATING EXPENSES:

¢ Opverall YTD Operating expense, as of October 31, 2021 is $3.7M, which is 13.3%
lower than the YTD budget as of October of $4.3M, or $576K in YTD cost
avoidances.

OVERTIME EXPENSE AND DIRECT LABOR REVENUE:

e QOvertime YTD for Divisions involved in Operations is $162,334, which is 48.0%
or 358K higher than YTD overtime budget of $103,957.

Direct Labor reimbursement is $327K, which is 19% or $52K higher than the FY21

budget of $275K.

Here is the breakdown:
Direct Labor Revenue: $327,296
Operations Overtime: $162,334
Variance: $162,962

YTD OPERATING REVENUES MINUS YID EXPENSES

» Operating revenues minus operating expenses resulted in an operating income
of $1.5 million The final result for the month of October is a net income of
$630K, after deducting net of Other Income/Expense totaling to a -$910K. The
October Net Income is higher by 226% or $436K.
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Note: -§910K is a net balance of Other Income and Expense which is composed of
Interest Income, Interest LCxpense, Federal Reimbursements, Federal Expenses,
Retirees COLA, Supplemental, Medical and Dental, and Other NonOperating Income
& Expenses.

Other Financial Highlights, as of October 31, 2021:

» The debt service ratfio as of October is 3.31. This is 164% higher than the Bond
Indenture Debt service ratio requirement of 1.25.

* Days Cash on Hand is 974 days, which is 95% or 474 days higher than the 500
days requirement of Mcody’s Rating agency.

DEBT SERVICE RATIO - OCTOBER 2021

Projected Annual Debt Service Coverage | 3.31

Debt Service Coverage Requirement 1.25
Variance 2.06
% Above the Indenture Requirement 164%

5. Port Awarded $17.9 Million in USDOT Maritime Administration (MARAD) Grant.
The US. Department of Transportation’s Maritime Administration (MARAD)
announced on November 21, 2021 that it has approved the Port Authority of Guam's
Rebuilding America Infrastructure with Sustainability and Equity (RAISE) grant
application in the amount of $17.9 Million. The project, estimated at $22 Million, will
upgrade wharves F1 through F6 to support ship-to-shore gantry crane operations. It
will specifically address sheet piles and concrete cap spallings at the face of the port's
F2, F3, F4, and F6 wharves as well as the detefiorati.ng structure of F1 Fuel Pier. This
initiative will ensure the sustainability of Guam’s vital port infrastructure, securing
the island’s capacity to continue to receive over 90% of all imported goods.

This proposed project was initially submitted to FEMA’s FY2020 Building Resilient
Infrastructure and Communities (BRIC) Hazard Mitigation Grant Program (HMGP).
Because the project was more than just a mitigation initfative and although favorably
rated, it was not awarded. With the belief that this project was in the best interest of
the Port, the entire island as a whole, and the entire Pacific Region, we resubmitted
the initiative to the FY2021 RAISE Grant Program on July 2021, making pertinent
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revisions fo localize and comply with MARAD's stringent grant requirements and
conditions.

Governor Lou Leon Guerrero made a statement in saying “We are pleased and
grateful that MARAD continues to recognize the PAG's efforts to improve the Jose D.
Leon Guerrero Commercial Port of Guam tc address the expectations of organic
growth and its strategic importance to the ongoing military buildup. As the ‘Tip of
the Spear’ in the Western Pacific, the viability of the Port is paramount to sustaining
the Department of Defense’s operational effectiveness and mission readiness in the
region.

The Lt. Governor, Joshua F. Tenorio pointed out that “This is consistent with the
Governor and Board’s direction in utilizing federal funds to meet our island’s needs
tirst and foremost. Investment in port infrastructure is a vital component of the
Governor’s strategy for economic recovery and the creation of more private sector
jobs. By taking advantage of all federal grant opportunities, we can speed up this
investment and bring more federal dollars into the local economy.”

Our vibrant partnership with MARAD has been a critical component of our
modernization program and the aggressive long overdue project funded under this
Program supports the necessary upgrades that will further enhanced the Port's core
capabilities and resiliency.

6. Port Allotted $15 Million in American Rescue Plan Funds. On November 23, 2021,
Governor Lou Leon Guerrero announced that the Port will receive $15 million from
the American Rescue Plan (ARP) funds. This will fund the Port’s capital projects and
the shortfall on the bond projects. By funding the Port capital projects, this will free
up the Port’s reserve fund and allow the Port to purchase one brand new gantry crane.

7. Grant Awards and Ongoing Grant Submissions:

*» Fuel Pipeline Connectivity Project. The Strategic Planning Division has
submitted essential documents and tasks to EDA that are required prior to the start
of construction. In addition, an initial meeting with CIP/Engineering was
conducted to share EDA’s project requirements as well as to review the proposed
design. Engineering will update the design and work on the A&E Design Scope.

Project Cost Estimate: $3,016,363.00
Grant Award: $2,413.091.00 (80% Cost Share)

PAG Share: $603,272.00 (20% Cost Share)
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* Department of Agriculture Grant (DoAG].

O

Harbor of Refuge (HOR). Planning Division has coordinated with the
Procurement Division for the issuance of the IFB. Anticipated announcement -
January 2022,

Grant Award: $776,684.50
FWS Share: $621,347.60 (75% Cost Share)
PAG Share: $155,336.90 (25% Cost Share)

Agat Marina Dock B and Public Boat Ramp Repairs. Procurement Planning
meeting with PAG stakeholders pending A.G. and SAAG review/comment
period scheduled during calendar year 1st quarter with the tentative issuance
of an IFB during the 20d quarter.

Grant Award: $512,759.00 (Dock B Repairs)
$40,000.00 (Agat Marina’s Boat Ramp Bumpers Repair)

» Gantry Crane Acquisition.

O

USDA Direct Loan. RFP for Banking Services coordination meeting with
Finance Division has been postponed and anticipated to be rescheduled during
the first week of December 2021.

EDA Grant. The Port’s STS Gantry Crane revised grant application to EDA is
anticipated to be submitted on January 2022. The Port has requested guidance
on EDA’s policy on its Buy American provision and currently awaiting
guidance.

* MARAD Marine Highway Program. A coordination meeting between Planning,
Operations, and Maintenance Divisions was held on Tuesday, Nov. 237 to review
the Port’s Project Designation’s proposed equipment acquisition program. The
group will pricritize its FY2022 funding request to the Marine Highway Program.

» Office of Local Defense Community Cooperation (Formerly Office of Economic
Adjustment - OEA. WSP has submitted its SOW and Cost Proposal to the Port.
After review, the Planning Division recommended minor verbiage revisions for
WSP's correction.
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» EPA Diesel Emissions Reduction Act (DERA) Program. The Port Team has
identified and completed the requirements for the 4 tractors that will be replaced
and will be working with GEPA to move towards procurement.

8. Port Revenue Bonds Project Status. As of November 22, 2021, the attachment
provides information on the status of the revenue bond projects that consist of
rehabilitation of hotel wharf, golf pier repairs and improvements, waterline
replacement/relocation, EQMR building, and warchouse 1 repair/upgrades, new
admin annex building, and other priority projects.

Respectfully submitted,

Rory] Respf’ 10
General Manager
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PORT OF PORT OF GUAM

G U M Jose D. Leon Guerrero Commercial Port
1026 Cabras Highway, Suite 201, Piti, Guam 96925

ATURIDAT | PUETTON GUAHAN

Governor of Guam

Telephone: 671-477-5931/35 Facsimile: 671-477-2685/4445 Joshuz F. Tenorlo

T Website: www.portguam.com

November 22, 2021

MEMORANDUM
TO: Board of Directors

FROM: Rory J. Respicio, General Managerﬂﬂ, é vV

SUBJECT: Employees Incentive Event — Thanksgiving & Christmas

Hafa Adai! In celebration of this year’s holiday season, planming and coordination has been
made with the Port Authority of Guam Goodwill and Morale Association (PAGGMA) on
luncheon festivities for the Thanksgiving and Christmas holidays. As part of the employee
.incentive program, the celebration is to recognize and extend our gratitude to the port employees
for their continued efforts, hard work and dedication throughout the year.

It is therefore being respectfully requested for Board approval to authorize the transfer of funds
under the Port Incentive Award account in the amount of $15,000.00 to PAGGMA Association
who will handle the disbursement of funds for these events.

A financial expense report will be submitted to the Finance Division that accounts for the
expenditures of these events. Any unused funds will be remitted back to the Port Authorify.

For your infoﬁnation, the final close-out for 2021 Port Week Events was at $6,986.04.
PAGGMA Association has since filed with the Finance Division and remitted back to the Port
the amount of $3,013.96 of unused funds.

I am available for any questions you may have.

Port of Guam, Jose D. Leon Guerrerc Carnmercial Port is an Equal Employment Opportunity Employer.
Complaints of discrimination should be sent to the Hurman Resources Division.

Lourdes A.Leon Guertrero

Lieutenant Governor
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Franciseo G. Santos, Chairman G U
Naothan T. Taimanglo, Vice Chairman

Isa Marie C. Koki, Board Secretary

Darothy P. Harris, Member ——

Resolution Ne. 2021-32

RELATIVE TO HONORING THE LIFE AND SERVICE OF PORT
AUTHORITY OF GUAM EMPLOYEE JOEL P. EVARISTO AND
EXTENDING OUR HEARTFELT DEEP SYMPATHY AND
CONDOLENCES TO THE BEREAVED FAMILY MEMBERS

BE IT RESOLYED BY BOARD OF DIRECTORS OF TE[E JOSE D, LEON GUERRERO
COMMERCIAL PORT:

WHEREAS, Mr. Joel P, Evaristo was employed in a private sector as an Air-conditioning Mechanic
and HYAC Technician for 12 years prior to his employment with the Port Aunthority of Guam; and

WHEREAS, Mr. Hvaristo began his employment as a public servant with the Port on July 19, 2021
as an Electrician I; and

WHEREAS, the Jose D. Leon Guemrero Commercial Port and the entire community of Guam [ost a
valued member on November 10, 2021 with the untimely death of Mr. Evaristo; and

WHEREAS, Mr, Evaristo was a Front-liner Hero and will be remembered for his initiative and
dedication to his family, friends and the Port Strong Family; now therefore be it

RESOLVED, that the Board of Directors on behalf of the employees and management of the Jose
D. Leon Guerrero Commercial Port recognize and acclaim the public service Mr, Evaristo gave o the
people of Guam and extends its heartfelt deep sympathy and sincere condolences to his spouse, Mrs.
Liza M. Evaristo and his children Justin, Marcus, Nico, Jordy and Kaai; and be it further

RESOLVED, that the Chairman certifies to, and the Secretary attest to, the adoption hereof and that
copies of the same be transmitted to his spouse Mrs, Liza M. Evaristo and his children Justin, Marcus,
Nico, Jordy and Kaai,

PASSED AND ADOPTED UNANIMOUSLY BY THE BOARD OF
DIRECTORS THIS 24% DAY OF NOVEMBER, 2021,

Digitally signed by 1sa Koki
Dates 2021.11.29 10:09:05
«——%:;73777;74 }“@Pw" +i00r
FRANCISCO G, SANTOS ISA MARIE C. KOKI

CHAIRMAN, BOARD OF DIRECTORS SECRETARY, BOARD OF DIRECTORS
PORT AUTHQRITY OF GUAM PORT AUTHORITY OF GUAM




BOARD OF DIRECTORS PORT O
Francisco G, Sanitos, Chairman G U M
Nathan 7. Teimanglo, Vice Chairman

Isa Marie C. Koki, Board Secretary

Dorothy P, Harris, Member ——

Resolution No. 2021-33

RELATIVE TO HONORING THE LIFE AND SERVICE OF PORT
AUTHORITY OF GUAM EMPLOYEE JOSEFH F. LEON GUERRERO
AND EXTENDING OTTR HEARTFELT DEEP SYMPATHY AND
CONDOLENCES TQ THE BEREAVED FAMILY MEMBERS

BE IT RESGLVED BY BOARD OF DIRECTORS OF THE JOSE D. LEON GUERRERO
COMMERCIAL PORT:

WHEREAS, Mr. Joseph F. Leon Guerrero began his employment as a publm servant with Guam
Telephone Authority on April 1992 and separated in June 1995; and

WHEREAS, Mr. Leon Guerrero was employed with the Port Authority of Guam during the period
of November 1997 to August 2010 and held positions as a Maintenance Custodian, Equipment Operator
II and Mobil Equipment Dispatcher; and

WHEREAS, the Port reemployed Mr. Leon Guerrero a5 a Mobil Equipment Dispatcher on January
2011 and was promated to a Planner-Work-Coocrdinator in April 2016 and Transportation Supervisor in
December 2017, and

WHEREAS, Mr, Leon Guetrero upheld the highest level of integrity by catrying out his
responsibilities with respect and value for fellow employees and Port customers and petformed his
duties in an outstanding manner; and

WHEREAS, the Jose D. Leon Guerrero Commercial Port and the entire community of Guam lost a
valued member on November 15, 2021 with the untimely death of Mr. Lecn Guerrero; and

WHEREAS, Mr. Leon Guerrero was a Froni-liner Hero and will be remembered for his initiative
and dedication to his family, friends and the Port Strong Family; now therefore be it

RESQLVED, that the Board of Directors on behalf of the employees and management of the Jose
D. Leon Guerrere Commercial Port recognize and acclaim the public service Mr, Leon Guerrero gave o
the pecple of Guam and extends its sincers condolences to his spouse, Mrs. Matjorie P. Leon Guerrero
and his children Jermiah, Jacleen and Jude; and be it further

RESOLVED, that the Chairman certifies to, and the Secretary attest to, the adoption hereof and that
copies of the same be transmitted to his spouse Mrs. Marjorie P, Leon Guerrero and his children
Jermiat, Jaeleen and Fude.

PASSED AND ADOPTED UNANIMOQUSLY BY THE BOARD OF
DIRECTORS THIS 24'" DAY OF NOVEMBER. 2021.

' Digitaily slgned by Isa Kod
- . Date:2021.11.20 100355
" L1000

FRANCISCO G. SANTOS ISA MARIE C. KOKI
CHATRMAN, BOARD OF DIRECTORS SECRETARY, BOARD OF DIRECTORS
PORT AUTHORITY OF GUAM PORT AUTHORITY OF GUAM
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Francisco G. Sanios, Chairman G U M
Nathan T. Taimengle, Vice Chairman

Isa Marfe C. Koki, Board Secretary

Dorothy P, Harris, Member T

Resolution No. 2021-34

RELATIVE TO DIRECTING THE GENERAL MANAGER TO EXERCISE AUTHORITY TQ TAKE ANY
AND ALL ADMINISTRATIVE AND/OR CRIMINAL ACTIONS NECESSARY PURSUANT TO OAG
OFPINION DATED NOVEMBER 9, 2021 RE REQUEST FOR OPINION ON RETROACTIVE SALARY
ADJUSTMENTS FOR FORMER MANAGEMENT AT THE PORT AUTHORITY OF GUAM

BEIT RESOLVED BY THE BOARD OF DIRECTORS OF THE PORT AUTHORITY OF GUAM:

WHEREAS, on July 15, 2020, the Office of Public Accountability ("OPA™) released OPA Report Mo, 20-04, relative to
Unclagsified Employees’ Pay Raises and Bonuses at the Port Authority of Guam (“PAG™), after receiving a request from the Office
of the Attorney General (“"0AG") to review potentizl violations of the Open Government Law in relation to employee ¢ompensation
within autonomeus zgencies; and

WHEREAS, the QOPA, in a similar matter, requested that the OAG review pay increase adjustments given to former and
current executives of angther Government of Guam autonomous agency, to determing whether any vpward payments were made in
violation of Guarn laws prohibiting tetroactive compensation; and

WHEREAS, on February 9, 2021, the PAG asked the OAG to review legality of cerain szlary adjustinents for former PAG
management from 2012 through 2018; and

WHEREAS, on November I, 2021, the OAG issued an Opinion Memorandum that directly addressed the Port’s inquiry
regarding the validity of the pay adjustments in question, to wit: “Da the pay adjustments . . . constitute evidence of an illegal
retroactive salary adjustroent under Guam law?” See Pay Raises Granted to Former and Cuwrrent GHURA Executive Directors and
Deputy Directors, Op. A’y Gen. No. OPA 20-0375 (Now. 1, 2021); and

WHEREAS, on November 9, 2021, the PAG received the Opinion Memorandum issued by the OAG in response to the
PAG's request for Qpinion on Retroactive Salary Adjustments of Former Management at the PAG, wherein the OAG enclosed the
GHURA COpinien and directed PAG Legal Counsel to determine the validity and legality of the PAG Board of Directors’ (“BOD™)
past actions with respect to former General Managers Joanne Brown’s salary adjustments and best practices moving forward; and

WHEREAS, Title 4 GCA § 2103.14 provides, “[o]o unclassified employee or officer of the govermment of Guam may
receive a retroactive pay increase unless specifically authorized by statute,” See 4 GCA § 2103.14 (Retroactive Pay); and

WHEREAS, Title 4 GCA § 6218. further provides, “[w]henever a ¢lassiffed or unclassified employee of the Government
of Guam, including all departments, apgencies and instrumentalities, whether or not autonomous, receives an incrsase in pay
resalting from step increase, pay range increase, promotion or any other ezuse, such increase in pay shall not be retroactive from the
date of its authorization unless so spegified by law, Any person wha suthorizes a pay raise which is retroactive in viplation of this
Section shall be guilty of  misdemeanor.” See 4 GCA § 6218.1 (Prohibition on Retroactive Pay Raise); and

WHEREAS, based on PAG in-house legal review, and with the guidance provided by both the OPA’s Performance Audit
and the QAG"s Opinion Memorandum, it appears that salacy adjustments for former PAG General Manager Joanne Brown were
applied retroactively in viclation of Title 4 GCA § 2103.14 (Retroactive Pay) and Title 4 GCA § 6218.1 (Prohibition on Retroactive
Pay Raises).

WHEREAS, it is the duty of the General Manager to ensurs the protection of Tetepayer funds, particularly with regard to the
misuse and misappropriation of public fimds; mmd

WHEREAS, the PAG must confirm and calewlate any and all retrosctive payments resulting from any and all salary
adjustreents to the former PAG management from December 2012 through December 2018, and seck any and all administrative
and/or criminal actions necessary pursuant to the OAG’s Opinien Memorandum and Guam law; and

NOW THEREFORE BE IT RESOLVED, that the Board of Directors, bereby directs the PAG General Manager to
exercise authority to take amy and all administrative and/or criminal actions necessary pursuant to OAG Opinion dated November 9,
2021 re Request for Opinion on Retroactive Salary Adjustments for Former Management at the Port Authority of Guam

RESOLVED, the Cbairman cectify to, and the Secretary attest to, the adoption hereof.

PASSED AND ADOFPTED BY A MAJORITY VOTE BY THE BOARD OF
DIRECTORS THIS 24" DAY OF NOVEMEER, 2621,

Dgitaily signed by 1sa Koki
i Date: 2021.11.29 1¢:39:17
T L oo

FRANCISCO G. SANTOS ~ _ p/iiamamast 1SA MARIE C. KOKI
CHATRMAN, BOARD OF DIRECT . ECRETARY, BOARD OF DIRECTORS
PORT AUTHORITY OF GUAV I _ R FORT AUTHORITY OF GUAM
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¥\ Lourdes A.Leon Guerrero
Governor of Guam

Joshua F Tenorlo
Lieutenant Governor

November 22, 2021

MEMORANDUM

TO: Board of Directors =

FROM: Rory J. Respicio, General Manager ﬂ""' é tpiés

SUBJECT: AG Opinion re Retroactive Salary Adjustment for Former Management at the
Port Authority of Guam (Ref. PAG21-0111 Nov. 9, 2021)

Hafar Adai! On November 9, 2021, the Port Authority of Guam (“PAG”) received the Opinion
Memorandum issued by the Office of the Attorney General of Guam (“OAG™) in response to the
PAG’s request for Opinion on Retroactive Salary Adjustments of Former Management at the Port
Authority of Guam, On November 1, 2021, the OAG issued an Opinion Memorandum that directly
addressed the Port’s inquiry regarding the validity of the pay adjustments in question, to wit: “Do
the pay adjustments . . . constitute evidence of an illegal retroactive salary adjustment under Guam
law?” See Pay Raises Granted to Former and Current GHURA Executive Directors and Deputy
Directors, Op. Att’y Gen. No. OPA 20-0375 (Nov. 1, 2021). In their letter to the PAG, the QAG
enclosed the GHURA Opinion and directed PAG Legal Counsel to determine the validity and
legality of the PAG Board of Directors’ past actions with respect to former General Manager
Joanne Brown’s salary adjustments and best practices moving forward.

On July 15, 2020, the Office of Public Accountability (“OPA™) released OPA Report No. 20-04,
relative to Unclassified Employees’ Pay Raises and Bonuses at the PAG. The OPA’s audit was
initiated after receiving a request from the OAG to review potential viclations of the Open
Government Law in relation to the emplovee compensation within autonomous agencies, Because
it was beyond the scope of the audit, the OPA did not conduct their audit with respect to whether
the salary raises violate the laws prohibiting retroactive compensation. Thus, the PAG asked the
OAG to review the raises in order to determine if they comply with the Guam law.

After thorough review of both the OPA Performance Audit and the OAG’s Opinion Memorandum,
as well as the relevant laws and authorities, PAG Staff Attorney conducted an in-house legal
review to determine whether the former PAG GM was paid retroactive salary adjustments from
December 2012 through December 2017, in violation of Guam law. Based on the Staff Attorney’s
review, and with the guidance provided by the OPA and OAG, it is clear that salary adjustments
for former PAG General Manager Joarine Brown were applied retroactively in violation of Title
4 GCA § 2103.14 (Retroactive Pay) and Title 4 GCA § 6218.1 (Prohibition on Retroactive Pay
Raises), thus deemed illegal.

Port of Guam, Jose ©. Leon Guerrero Comimercial Port is an Equal Employment Opportunity Employer.
Complaints of discrimination should be sent to the Human Resources Division.
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Title 4 GCA § 2103.14, governing Retroactive Pay provides, “[n]o unclassified employee or
officer of the government of Guam may receive a retroactive pay increase unless specifically
authorized by statute.” 4 GCA § 2103.14 (emphasis added). Further, Title 4 GCA § 6218.1 states:

Whenever a classified or unclassified employee of the Government of Guam, including
all departments, agencies and instrumentalities, whether or not autonomous, receives
an increase in pay resulting from step increase, pay range increase, promotion or any
other cause, such increase in pay shall not be retroactive from the date of its
authorization unless so specified by law. Any person who authorizes a pay raise
which is retroactive in violation of this Section shall be guilty of a misdemeanor.

See Title 4 GCA § 6218.1 (Prohibition on Retroactive Pay Raise) (emphasis added).

Thus, the law is clear: Guam law prohibits retroactive pay unless expressly authorized by statute.
Here, the ‘authority for salary increments for classified employees under the Port’s Personnel Rules
and Regulations is the certification of a satisfactory performance evaluation. See Port Authority
R. & Regs. 6.302 and 7.008. Similarly, Title 5 GCA Chapter 43 Article 2 provides that governing
boards for all agencies must issue performance reviews of the Chief Executive selected for that
agency six (6) months after appointment, and every twelve (12) months thereafter. See 5 GCA §§
43202 and 43203, There is however, no authority for the PAG General Manager (“GM™) nor the
Deputy General Managers (“DGM?”) to receive refroactive pay increases. While Title 4 GCA §
6202 entitles classified employees to an anniversary increment that cannot be annulled in the event
that a performance evaluation or increment certification is delayed, Section 6202 dees not apply
to unclassified/exempt employees. See 4 GCA § 6202, Consequently, absent statutory authority
similar to Title 4 GCA § 6202, any salary increment for the PAG GM or DGMs can only be paid
prospectively from the date of the pay authorization. See OPA 20-0375 at p. 2.

According to the OPA’s Performance Audit, from the former GM’s hiring in December 2012 until
her retirement in January 2019, the former GM received nine (9) pay adjustments in total. Of the
nine (9), seven (7) were given due to formal performance evaluations, and two (2) were provided
as a result of PAG’s Compensation and Classification Plan or PAG BOD action. See OPA Report
No. 20-04 at p. 8. The OPA’s Performance Audit also recommended that the PAG BOD
“consistently ratify all pay adjustments for PAG unclassified employees on a going forward basis.”
See OPA Report No. 20-04 at p. 9. However, the OAG, in their Opinion Memorandum, provided
that “[w]hile this may be best practice the [PAG BOD] should adopt ‘going forward,” absent an
explicit statute or other regulation mandating [BOD)] ratification, nothing prohibits an employee’s
pay to be adjusted solely by the standard form of personnel action.™ See OPA 20-0375 at p. 6.
Thus, the PAG BOD’s failure to ratify the upward adjustments to the former PAG GM'’s salary
does not make the adjustments itself illegal. Nonetheless, so long as the adjustments were paid
prospectively from the date of authorization as indicated in the personnel action forms, then the
compensation was in compliance with the law.
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Upon further review of the personnel actions at issue and corresponding documents, the following
actions appear to suggest that several salary adjustments for the former PAG GM were applied

retroactively.

Notitication of Persounel
Action Form

Eitective Date

Authionzed Dale

Reaszon for Adjustment

dated DI\eHc?mig;l 13 4,2012 December 14, 2012 December 10, 2012 BOD (%?:-r%?;yo i\lei:eting
dateﬁ‘zéfgl o1 December 10, 2012 April 15, 2013 Performonce valuation
’ {Apr. 15,2013}
dated Decomber 20,2017 | Docember 19,2012 | December 19,2012 | B2 (R TR
dateﬁ?)rlilo ;;1:;013 December 19; 2012 April 15,2013 Perfoﬁi?litem}ie:;l:lation
, (Apr. 15,2013)
dated Octabes 1 f, 2013 June 19, 2013 Qctober 11, 2013 Perfgrer;n;;,]izvgllg?ﬁon
datedm;:f;l? 2014 December 19, 2013 January 6, 2014 Perfog;zt-lgszgﬁglation
datemf?‘s{szm 5 December 19, 2014 May 7, 2015 Perf”&“:;“fi S[‘)“i‘gaﬁ‘m
dated I;]féuzj;i 2016 December 19, 2015 January 29, 2016 Perfc();?nzfnzc:;,g\(;a;gation
dateﬁaﬁuﬁ;g; 017 December 19, 2016 December 21, 2016. Perf?]r)n;:‘n;elz ’]-32\6;1112;1ti0n
O | ot 1207 | ey 20| P i
dae dﬁ;ﬁ;gj}ﬁ so1g | September 16,2018 | September 16,2018 BOD %gsl‘glj‘gis‘m No.
date dr}lz;:l:;— 12? 2019 January 4, 2019 January 4, 2019 Retirement

As the cutrent General Manager, it is my duty to ensure the protection of ratepayer funds,
particularly when misuse of those funds is brought to my attention. Thus, I am respectfully
requesting your approval of Board Resolution No. 2021-34, which directs me to exercise the
authority to take any and all administrative and/or criminal actions necessary pursuant to OAG
Opinion daied November 9, 2021 re Request for Opinion on Retroactive Salary Adjustments for

Former Management at the Port Authority of Guam.

I am available for any questions you may have. Si Yu 'os Ma ase.
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November 18, 2021

LEGAL MEMORANDUM

TO: Rory J. Respicio, General Manager

FROM: Christine K. Claveria, Port Staff Attorney

SUBJECT: Request for Legal Review — AG Opinion re Retroactive Salary Adjustments for

Former Management at the Port Authority of Guam (Ref. PAG21-0111 Nov. 9,
2021)

Hafa Adai!

As per your request, | have reviewed the Opinion Memorandum issued by the Qffice of the
Attomey General of Guam (“OAG”) dated November 9, 2021 in response to the Port Authority of
Guam’s (“PAG” or “Port”) Request for Opinion on Retroactive Salary Adjustments of Former
Management at the Port Authority of Guam. On November 1, 2021, the OAG issued an Opinion
Memorandum that directly addressed the Port’s inquiry regarding the validity of the pay
adjustments in question, to wit: “Do the pay adjustment . . . constitute evidence of an illegal
retroactive salary adjustment under Guam law?” See Pay Raises Granted to Former and Current
GHURA Executive Directors and Deputy Directors, Op. A’y Gen, No, OPA-0375 (Nov. 1,2021).
This legal memorandum will follow the specific guidance provided in the OAG’s Opinion
Memorandum to analyze the validity and legality of the pay increments at issue and the prior
Board’s actions with respect to the former PAG General Manager’s salary adjustments.

DISCUSSION

Title 4 GCA § 2103.14, governing Retroactive Pay provides, “[n]o unclassified employee
or officer of the government of Guam may receive a retroactive pay increase unless specifically
authorized by statute.” 4 GCA § 2103.14 (emphasis added). Further, Title 4 GCA § 6218.1 states:

Whenever a classified or unclassified employee of the Government of Guam, including
all departments, agencies and instrumentalities, whether or not autonomous, receives
an increase in pay resulting from step increase, pay range increase, promotion or any
other cause, such increase in pay shall not be retroactive from the date of its
authorization unless so specified by law. Any person who authorizes a pay raise
which is retroactive in violation of this Section shall be guilty of a misdemeanor.

Sce Title 4 GCA § 6218.1 (Prohibition on Retroactive Pay Raise) (emphasis added).
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The law is clear: Guam law prohibits retroactive pay unless expressly authorized by
statute. Here, the authority for salary increments for classified employees under the Port’s
Personnel Rules and Regulations is the certification of a satisfactory performance evaluation. See
Port Authority R. & Regs, 6.302 and 7.008. Similarly, Title 5 GCA Chapter 43 Ariicle 2 provides
that governing boards for all agencies must issue performance reviews of the Chief Executive
sclected for that agency six (6) months after appointment, and every twelve (12) months thereafter.
See 5 GCA §§ 43202 and 43203. There is however, no authority for the PAG General Manager
(“GM”) nor the Deputy General Managers (“DGM”) to receive retroactive pay increases. While
Title 4 GCA § 6202 entitles classified employees to an anniversary increment that cannot be
annulled in the event that a performance evaluation or increment certification is delayed, Section
6202 does not apply to unclassified/exenipt employees. See 4 GCA § 6202. Consequently, absent
statutory authority similar to Title 4 GCA § 6202, any salary increment for the PAG GM or DGMs
can only be paid prospectively from the date of the pay authorization. See OPA 20-0375 at p. 2.

I FORMER PAG GENERAL MANAGER WAS PAID RETROACTIVE
SALARY ADJUSTMENTS FROM DECEMBER 2012 THROUGH
DECEMBER 2017 IN YVIOLATION OF GUAM LAW.,

In July 2020, the Office of Public Accountability (“OPA”) issued Report No. 20-04 setting
forth its findings of a performance audit relative to Unclassified Employees’ Pay Raises and
Bonuses at the PAG from October 1, 2011 through September 30, 2019. The audit focused
specifically on the former PAG General Manager and former Deputy General Managers. While
not within the scope of the audit, the dates provided in Table 1 suggest that several salary
adjustments for the former PAG GM were applied retroactively.

Table 1: Former General Manager’s Pay Adjustments
Poeriod Con ered

Date of Personnel Action Form Reason for Adjustment

04/23/2013 Effective 12/10/2012 Adjustment — Performance Evaluation
(Former)

04/23/2013 Effective 12/19/2012 Adiusm“-‘(’;gg:;m Evaluation
10/11/2G13 12/19/2012 to 06/18/2013 Performance Evaluation
01/21/2014 1219720012 to 12/19/2013% Performance Evaluation
05/13/2015 127192011 to 12/19/2014 Performance Evaluation
02/04/2016 121972014 1o 1271972015 Performance Evaluation
107252016 N/A Board Resolution 2016-04
01/09/201°7 £2/19/2015 10 12/18/2016 Performance Evaluation
02/06/2018 12/19/2016 10 12/18/2017 Performance Evaluation.
09/24/2018 N/A Board Resolution 2018-05

See OPA Report No. 20-04 at p. 8 (Former General Manager’s Pay Adjustments).

Aocording to the OPA’s report, from the former GM’s hiring in December 2012 until her
retirement in January 2019, the former GM received nine.(9) pay adjustments in total. Of the nine
(9), seven (7) were given due to formal performance evalutions, and two (2) were provided as a
result of PAG’s Compensation and Classification Plan. See OPA Report No. 20-04 at p. 8. This
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opinion will analyze and determine the validity of each pay adjustment made for the periods
covering December 2012 through December 2017.

a) December 10, 2012 - First Pay Adjustment

Personnel Action No. 20-13 (“PA 20-13") dated December 14, 2012, effectuated the
appointment of former PAG GM, then Deputy General Manager, to Acting General Manager with
aPay Range and Salary of Q-4B $101,870.00 per annum, effective December 10, 2012, This action
was approved by the PAG BOD in their emergency meeting of December 10, 2012, Thereafter, an
adjustment was made to PA 20-13 in Personnel Action No. 106-13 (*PA 106-13") dated April 23,
2013, which corrected the Pay Range and Salary from Q-4B $101,870.00 to Q-6C $111,414.00
per annum. PA 106-13 covered the period effective December 10, 2012, as contained in PA 20-
13. According to the OPA Report, justification for the adjustment was due to the former GM’s
outstanding performance evaluation dated April 15, 2013, which entitled her to an additional 3-
substep increase. See 12 GCA § 10111(¢c) (“Notwithstanding any other provision of law, the
manager . . . shall be within the unclassified service . . . and shall be hired, compensated and
employed under the terms and conditions fixed by and at the pleasure of the Board.”),

Here, assuming that the pay adjustment was supported by a performance evaluation, so
long as the adjustments were paid prospectively from the date of their authorization as indicated
in the personnel action forms, then the compensation was in compliance with law. See OPA 20-
0375 at pp. 6-7 (“nothing prohibits an employee’s pay to be adjusted solely by the standard form
of personnel action.”). In this case, PA 106-13 dated April 23, 2013, if supported by the
performance evaluation accepted and approved by the PAG BOD, set the effective date of the
salary adjustment as early as April 15, 2013. In other words, the PAG BOD’s certification of
the performance evaluation on April 15, 2013, authorized the salary adjustment for the former
PAG GM from Q-4B $101,870.00 to Q-6C $111,414.00 per annum, prospectively from that
date. However, as aforementioned, PA 106-13 covered the period effective December 10, 2012,
as contained in PA 20-13. Thus, any retroactive payment of the salary increment authorized on
April 15, 2013, 15 in clear violation of Guam law.

b) December 19, 2012 — Second Pay Adjustment

Personne] Action No. 23-13 (*PA 23-13”) dated December 20, 2012, changed the title of
former PAG GM from Deputy General Manager, then Acting General Manager, officially to
General Manager with a Pay Range and Salary of R-4A $114,982.00 per annum, effective
December 19, 2612. This action was approved by the PAG BOD in their regular meeting of
December 19, 2012. Thereafter, an adjustment was made to PA 23-13 in Personnel Action No.
107-13 (“PA 107-13”) dated April 23, 2013, which corrected the Pay Range and Salary from R-
4A $114,982.00 to R-4D $118,467.00 per annum. PA 107-13 covered the period effective
December 19, 2012, as contained in PA 23-13. According to the OPA. Report, justification for the
adjustment was due to the former GM’s outstanding performance evaluation dated April 15, 2013,
which entitled her to an additional 3-substep increase. See 12 GCA § 10111(c), supra.

Again, assuming that the pay adjustment was supported by a performance evaluation, so
long as the adjustments were paid prospectively from the date of their authorization as indicated
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in the personnel action forms, then the compensation was in compliance with law. See OPA 20-
0375 at pp. 6-7 (“nothing prohibits an employee’s pay to be adjusted solely by the standard form
of personnel action.”). Similar to the First Pay Adjustment, pursuant to PA 106-13, PA 107-13
dated April 23, 2013, if supported by the performance evaluation accepted and approved by the
PAG BOD, set the effective date of the salary adjustment as early as April 15, 2013. In other
words, the PAG BOD’s certification of the performance evaluation on April 15, 2013, authorized
the salary adjustment for the former PAG GM from R-4A $114,982.00 to R-4D $118,467.00 per
annum, prospectively from that date. However, as aforementioned, P4107-13 covered the
period effective December 19, 2012, as contained in PA 23-13. Thus, any retroactive payment of
the salary increment authorized on April 15, 2013, is in clear violation of Guam law.

¢) December 19, 2012 — June 18, 2013

Personnel Action No. 05-14 (“PA 05-14") dated October 11, 2013, effectuated the pay
adjustment of the former PAG GM from R-4D $118,467.00 to R-6A $124,510.00 per annum,
effective June 19, 2013. Justification for PA 05-14 resulted from a Performance Evaluation dated
September 25, 2013, signed by both the former PAG Board Chairman and former PAG GM on
October 11, 2013, and October 8, 2013, respectively. See PAG Board Policy Memorandum No.
09-03 (Policy on Performance Evaluation for General Manager). The PAG BOD did not ratify this
pay adjustment.

The OPA’s report recommends that the PAG BOD “consistently ratify all pay adjustments
for PAG unclassified employees on a going forward basis.” See OPA Report No. 20-04 at p. 9.
However, the OAG, in their Opinion Memorandum, provided that “{wlhile this may be best
practice the [PAG BOD] should adopt ‘going forward,” absent an explicit statute or other
regulation mandating [BOD] ratification, nothing prohibits an employee’s pay to be adjusted solely
by the standard form of personnel action.” See OPA 20-0375 at p. 6. Thus, the PAG BOD’s failure
to ratify the upward adjustments to the former PAG GM’s salary does not make the adjustments
itself illegal.

Nonetheless, so long as the adjustment was paid prospectively from the date of
authorization as indicated in the personnel action forms, then the compensation was in compliance
with law. See OPA 20-0375 at pp. 6-7 (“nothing prohibits an employee’s pay to be adjusted solely
by the standard form of personnel action.”). Here, PA 05-14 notes that such pay adjustment is
justified by the corresponding performance evaluation. Although the performace evaluation is
dated September 23, 2013, the PAG Board Chairman did not sign or approve the evaluation until
October 11, 2013. Thus, the certification of the performance evaluation on October 11, 2013,
authorized the salary adjustment for the former PAG GM from R-4D $118,467.00 to R-6A
$124,510.00 per annum, prospectively from that date. However, as aforementioned, PA 05-14
covered the period effective June 19, 2013. Thus, any retroactive payment of the salary adjustment
authorized on October 11, 2013, is in clear violaton of Guam law.

d) December 19, 2012 — December 19, 2013

Personnel Action No. 142-14 (*PA 142-14") dated January 21, 2014, effectuated the pay
adjustment of the former PAG GM from R-6A $124,510.00 to R-7B $130,861.00 per annum,
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effective December 19, 2013. Justification for PA 142-14 resulted from a Performance Evaluation
dated Janaury 6, 2014, signed by both the former PAG Board Chairman and former GM the same
day. See PAG Board Policy Memorandum No. 09-03 (Policy on Performance Evaluation for
General Manager). On January 6, 2014, the PAG BOD adopted the former PAG GM’s
Performance Evaluation, which was posted and made public on the PAG’s website. The PAG BOD
however, did not ratify this pay adjustment.

Again, the OPA’s report recommends that the PAG BOD “consistently ratify all pay
adjustments for PAG unclassified employees on a going forward basis.” See OPA Report No. 20-
04 at p. 9. However, the OAG, in their Opinion Memorandum, provided that “[wlhile this may be
best practice the [PAG BOD] should adopt ‘going forward,” absent an explicit statute or other
regulation mandating [BOD] ratification, nothing prohibits an employee’s pay to be adjusted solely
by the standard form of personnel action.” See OPA 20-0375 at p. 6. Thus, the PAG BOD’s failure
to ratify the upward adjustments to the former PAG GM’s salary does not make the adjustments
itself illegal.

Nonetheless, so long as the adjustment was paid prospectively from the date of
authorization as indicated in the personnel action forms, then the compensation was in compliance
with law. Seec OPA 20-0375 at pp. 6-7 (“nothing prohibits an employee’s pay to be adjusted solely
by the standard form of personnel action.”). Here, PA 142-14 notes that such pay adjustment is
justified by the corresponding performance evaluation. The performance evaluation was signed by
the PAG Board Chairman on January 6, 2014 and adopted by the PAG BOD the same day. Thus,
the certification of the performance evaluation on Januvary 6. 2014, authorized the salary
adjustment for the former PAG GM from R-6A $124,510.00 to R-7B $130,861.00 per annum,
prospectively from that date. However, as aforementioned, PA 142-14 covered the period
effective December 19, 2013. Thus, any retroactive payment of the salary adjustment authorized
on January 6, 2014, is in clear violaton of Guam law,

€¢) December 19, 2013 — December 19, 2014

Personnel Action No. 89-15 (“PA 89-15") dated May 13, 2015, effectuated the pay
adjustment of the former PAG GM from R-7B $130,861.00 to R-8C $137,536.00 per annum,
effective December 19, 2014. Justification for PA 89-15 resulted from a Performance Evaluation,
which did not indicate a “Date of Review”, but was signed by both the former PAG Board
Chairman and former PAG GM on May 7, 2015. See PAG Board Policy Memorandum No. 09-03
(Policy on Performance Evaluation for General Manager). On May 7, 2015, the PAG BOD adopted
the former PAG GM’s Performance Evaluation, which was posted and made public on the PAG’s
website. The PAG BOD however, did not ratify this pay adjustment. See OPA 20-0375, supra.

Again, so long as the adjustment was paid prospectively from the date of authorization as
indicated in the personnel action forms, then the compensation was in compliance with law. See
OPA 20-0375 at pp. 6-7 (“nothing prohibits an employee’s pay to be adjusted solely by the
standard form of personnel action.”). Here, PA 89-15 notes that such pay adjustment is justified
by the corresponding performance evaluation. The performance evaluation was adopted by the
PAG BOD on May 7, 2015. Thus, the certification of the performance evaluation on May 7,
2015, authorized the salary adjustment for the former PAG GM from R-7B $130,861.00 to R-
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8C $137,536.00 per annum, prospectively from that date. However, as aforementioned, PA 89-
15 covered the period effective December 19, 2014. Thus, any retroactive payment of the salary
adjustment authorized on May 7, 2015 is in clear violaton of Guam law.

f) December 19, 2014 — December 19, 2015

Personnel Action No. 57-16 (“PA 57-16") dated February 4, 2016, effectuated the pay
adjustment of the former PAG GM from R-§C $137,536.00 to R-9D $144,552.00 per annum,
effective December 19, 2015. Justification for PA 57-16 resuited from a Performance Evaluation.
See PAG Board Policy Memorandum No. 09-03 (Policy on Performance Evaluation for General
Manager). On January 29, 2016, the PAG BOD adopted the former PAG GM’s Performance
Evaluation, which was posted and made public on the PAG’s website. The PAG BOD however,
did not ratify this pay adjustment. See OPA 20-0375 at p. 6, supra.

Once again, so long as the adjustment was paid prospectively from the date of authorization
as indicated in the personnel action forms, then the compensation was in compliance with law. See
OPA. 20-0375 at pp. 6-7 (“nothing prohibits an employee’s pay to be adjusted solely by the
standard form of personnel action.”). Here, PA 57-16 notes that such pay adjustment is justified
by the corresponding performance evaluation. The performance evaluation was adopted by the
PAG BOD on January 29, 2016. Thus, the certification of the performance evaluation_on
January 29, 2016, authorized the salarv adjustment for the former PAG GM from R-8C
$137,536.00 to R-9D $144,552.00 per annum, prospectively from that date. However, as
aforementioned, PA 57-16 covered the period effective December 19, 2015, Thus, any retroactive
payment of the salary adjustment authorized on January 29, 2016, is in clear violaton of Guam
law.

g) December 19, 2015 — December 18, 2016

Personnel Action No. 384-17 (“PA 384-17") dated January 9, 2017, effectuated the pay
adjustment of the former PAG GM from RR-5A $149,345.00 to RR-6B $156,963.00 per annum,
effective December 19, 2016. Justification for PA 384-17 resulted from a Performance Evaluation
signed by the former PAG BOD Vice Chairman. On December 21, 2016, the PAG BOD adopted
the former PAG GM’s Performance Evaluation, which was posted and made public on the PAG’s
website. See PAG Board Policy Memorandum No. 09-03 (Policy on Performance Evaluation for
General Manager). The PAG BOD however, did not ratify this pay adjustment. See OPA 20-0375

at p. 6, supra.

Nonetheless, so long as the adjustment was paid prospectively from the date of
authorization as indicated in the personnel action forms, then the compensation was in compliance
with law. See OPA 20-0375 at pp. 6-7 (“nothing prohibits an employee’s pay to be adjusted solely
by the standard form of personnel action.”). Here, PA 384-17 notes that such pay adjustment is
justified by the corresponding performance evaluation. The performance evaluation was adopted
by the PAG BOD on December 21, 2016. Thus, the certification of the performance evaluation
on December 21, 2016, authorized the salary adjustment for the former PAG GM from RR-5A
$149,345.00 to RR-6B $156,963.00 per annum, prospectively from that date. However, as
aforementioned, PA 384-17 covered the period effective December 19, 2016. Thus, any
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retroactive payment of the salary adjustment authorized on December 21, 2016, is in clear violaton
of Guam law.

h) December 19, 2016 — December 18, 2017

Personnel Action No. 160-18 SI (“PA 160-18 SI") dated February 6, 2018, effectuated a
salary increment of the former PAG GM from RR-6B $156,963.00 to RR-7C $164,970.00 per
annum, effective December 19, 2017. PA 160-18 SI did not indicate that it was justified or
supported by a corresponding performance evaluation. However, on February 27, 2018, the PAG
BOD adopted the former PAG GM’s Performance Evaluation, which was posted and made public
on the PAG’s website. See PAG Board Policy Memorandum No. 09-03 (Policy on Performance
Evaluation for General Manager). The PAG BOD however, did not ratify this pay adjustment. See
OPA 20-0375 at p. 6, supra.

Again, so long as the adjustment was paid prospectively from the date of authorization as
indicated in the personnel action forms, then the compensation was in compliance with law. See
OPA 20-0375 at pp. 6-7 (“nothing prohibits an employee’s pay to be adjusted solely by the
standard form of personnel action.”). Here, it appears that PA 160-18 SI was effectuated without
a performance evaluation. However, a performance evaluation was conducted and adopted by the
PAG BOD on February 27, 2018. Thus, the certification of the perfermance evaluation on
February 27, 2018, authorized the salary increment for the former PAG GM from RR-6B
$156,963.00 to RR-7C $164,970.00 per annum, prospectively from that date. However, as
aforementioned, PA 160-18 SI covered the period effective December 19, 2017. Thus, any
retroactive payment of the salary adjustment authorized on February 27, 2018, is in clear violaton
of Guam Jaw.

1) September 24, 2018 — Personnel Action

Personnel Action No. 370-2018 (“PA 370-2018”) dated September 24, 2018, effectuated a
salary adjustment of the former PAG GM from RR-7C $164,970.00 to RR-8B $169,977.60 per
annum, effective September 16, 2018. PA 370-2018 was generated as a result of the PAG’s
Compensation and Classification Plan. See PAG Board Resolution No. 2018-05 (relative to the
Port Compensation and Classification Plan). However, there is no record of a performance review
for the former PAG GM for 2018 as required by law. See 5 GCA §§ 43202 and 43203: see also
PAG Board Policy Memorandum No. 09-03 (Policy on Performance Evaluation for General
Manager).

The OPA, in its performance audit, found: “[a]lthough a pay adjustment was received in
2018, the Board of Directors did not conduct a formal evaluation of the former General Manager’s
performance period covering December 2017 through December 2018, Based on 5 GCA § 43202,
governing boards for all agencies must issue performance reviews of the Chief Executive selected
forthat agency . . . every 12 months thereafter that the Chief Executive is retained by the Governing
Board. As a result, we questioned PAG’s basis for providing the former General Manager a pay
increase for that period.” See OPA Report No. 20-04 at pp. 9-10,



Legal Memorandum re Retroactive Salary Adjustment for Former PAG Management
November 18, 2021
Page 8 of 9

Accordingly, although there is no record indicating that the PAG BOD conducted a formal
performance evaluation as mandated by Title 5 GCA Chapter 43 Article 2 to justify the basis for
the pay adjustment, the PAG BOD approved the Port’s 2018 Compensation and Classification
Plan authorizing the pay adjustment in PA 370-2018. Further, Personnel Action No. 82-19 (“PA
82-19”) dated January 2, 2019, effectuated the former PAG GM’s retirement indicating the same
at a Pay Range and Salary of RR-8B $169,968.00 per annum, effective January 4, 2019 C.Q.B.
Thus, any pay adjustments made effective September 16, 2018, were justified by PAG Board
Resolution No. 2018-05. However, any retroactive payment of the salary adjustment authorized
on September 16, 2018, if found, would violate Guam law.

II. FORMER GENERAL MANAGER’S HIRING DISCUSSED/DECIDED IN
EXECUTIVE SESSION,

(Guam’s Open Government Law (“OGL”™) is codified in Title 5 GCA Chapter 8, which
establishes the general policy that the formation of public policy and decisions is public and shall
not be conducted in secret. Title 5 GCA § 8111 provides that “[u]nder no circumstances shall a
public agency hold an executive or closed meeting to discuss salaries, salary levels, or salary
adjustments of any employee or officer. All discussions or decisions must be held in a public
meeting and minutes shall be kept and open to the public.” 5 GCA § 8111(a). Further, the OGL
states that “[u]nder no circumstances shall a public agency vote on any matter before it during an
executive or closed meeting.” Id. at 8111(d). Finally, “[eJach member of a public agency who
attends a meeting of a public agency where action is taken in violation of the Open Government
Law, with knowledge of the fact that the meeting is in violation thereof, is guilty of a
misdemeanor.” 5 GCA § 8115(b).

The OPA, in its performance audit, found that the PAG BOD discussed and decided on the
hiring of the former PAG GM in its December 19, 2012 executive session, then announced their
decision in their regular session. OPA Report No. 20-04 at p.7. An excerpt of the PAG BOD
decision, cited in the OPA’s report, went as follows:

“Board Secretary agreed to make the motion and Vice Chairman agreed to second the
motion in the general session. Legal Counsel advised that the matter may be discussed,
but the vote won't count in the executive session. The general session reconvened.
Board Secretary motioned that the Acting General Manager be designated as the
General Manager for PAG. Vice Chairman seconded. There was no objection or
discussion and the motion carried.”

See 1d.; see also PAG BOD Minutes, Section VIII (Dec. 19, 2012) (designating former PAG GM
as the permanent GM of the PAG effective December 19, 2012).

The OPA concluded that the PAG generally complied with the OGL relative to personnel
matters however, found that the BOD discussed and decided on the hiring of the former PAG GM
in 1ts executive session. Nonetheless, the OPA acknowledged that the BOD motioned and appoved
the hiring of the former GM once the general session reconvened. See OPA Report No. 20-04 at
pp. 1, 7. In this case, there was a clear violation of the OGL when the PAG BOD discussed the
hiring of the former PAG GM in its executive session. However, it appears that because the matter
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was decided and voted on once the regular session reconvened, the OPA did not opine futher. See
id.

I trust the foregoing is responsive to your specific questions regarding Opinion
Memorandum issued by the Office of the Attorney General of Guam (“OAG™) dated November 9,
2021 in response to the Port Authority of Guam’s (“PAG” or “Port”) Request for Opinion on
Retroactive Salary Adjustments of Former Management at the Port Authority of Guam. Please let
me know should you have any questions or wish to discuss this matter more. $i Yu 'os Mo 'ase!

Christine K. Clavéria
Port Staff Attorney



Office of the Attorney General of Guam

590 S. Marine Corps Drive. Suite 901 + Tamuning, GU 86911

Phome: 671.475.3824 exsension 5015 + Frxl 671.477-4703 + Email’ agkguamgorg ¢ aagguam ors

Hon. Leevin Taitano Camacho
Attorney General of Guam

November 9. 2021

Rory J. Respicio

General Manager

Port Anthority of Guam

Jose D. Leon Guerrero Commercial Port
1026 Cabras Highway, Suite 201

Piti, Guam 98925

Subject: Request for Opinion on Refroactive Salary Adjustments for Former
Management at the Port Authority of Guam (Ref. PAG 21-0111)

Dear General Manager Respicio:

This is in response to your February 9, 2021 request for opinion on the legality of
certain salary adjustments for former Port Authority of Guam (PAG)
(General Manager Joanne Brown from 2012 to 2018.

Your request included a copy of the Oiffice of Public Accountability (OPA)
Report No. 20-04, “Port Authority of Guam Unclassified Employees’ pay Raises and
Bonuses — Performance Audit October I, 2011 through September 30, 2018 in
which the OPA noted infer alia an “[ilnconsistency in the [rlatification of
the [flormer General Manager’s [play [aldjustments.” Your threshold question was

“Do the pay adjustments . . . constitute evidence of an illegal retroactive salary
adjustment under Guam law?”

Last week, this office issued an Opinion Memorandum that addresses directly
the issues you raise regarding the validity of the pay adjustments in question.
Bee Pay Kaises Granted te Former and Current GHURA FExecutive Directors
and Deputy Directors, Op. Att'y Gen. No. OPA-0375 (Nov. 1, 2021).
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Letter to Port Authority of Guam
Re: Request for Opinion on Retroactive Salary Adjustments

for Former Management af the Port Authority of Guam
Ref: PAG 21-0111
Page 20of 2

With the specific guidance provided in the enclosed Opinion  Memorsndum,
we believe that you and the Port’s Board of Directors, with the able assistance
and advice of PAG Legal Counsel, will be able to determine the validity
and legality of the Board's past actions with respect to the

former
General Manager's salary adjustments and best practices moving forward.

Sincerely,

KARL P. ESP, ON

Deputy Attorney General

Enclosure

¢t Board of Directors. Port Authority of Guam
Tegal Counsel, Port Authority of Guam



B/ 500 S. Marine Corps Drive, Suite 901 + Tamuning, GU 96913
Phone (671) 475-3324 ¢ Fax (671) 477-4703 4 2330800uam ore ¢ oeooue.org

Hon. Leevin Taitano Camacho

Attorney General of Guam

November 1, 2021
ODPINION MEMORANDUM Ref: OPA 20-0375
TO: Chairman, GHURA Board of Commissicners

FROM: Attorney General

SUBJECT: Pay Raises Granted to Former and Current GHURA Executive
Directors and Deputy Directors

This Opinion Memorandum is provided in respomse to a request from
Public Auditor Benjamin J.F. Cruz received on September 23, 2020, to review pay
increase adjustments given befween 2013 and 2019 to the former and current

Executive Directors and Depuly Directors of the Guam Housing and Urban
Renewa! Authority (GHURA).

QUESTION AND SHORT ANSWER

Were the upward pay adjustments received by the former and current
GHURA Executive Directors and Deputy Directors after 2013 made in compliance
with applicable laws and regulations?

Yes. However, board action is needed to ensure the proposed pay increments for the
Executive Dirsctor and Deputy Director for the period between dJanuary 11, 2018 to
January 10, 2020 is effective no earlier than September 11, 2020.

ISCUSSION

Guam law prohibits retroactive pay unless expressly authorized by statute. Based
on our review, the authority for a salary increment under the GHURA Personnel
Rules and Regulations is the certification of a satisfectory performance evaluation.
There is, however, no statutory authority for the Executive Director or Deputy
Direetor of GHURA to receive a retroactive pay increase. As set forth below, any
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salary increment for the Executive Director and Deputy Director can only be paid

prospectively from the date that the Board certifies a satisfactory performance
evaluation.

1. Guam Law Prohibits Retroactive Payments to Employees.

Unless authorized by statuie, and regardless of the justification, government of

Guam employees are prohibited from receiving salary increases that are paid
retroactively from the date of anthorization.

4 GCA § 2103.14. Retroactive Pay. No unclassified employee or officer of the

government of Guam may receive a retroactive pay increase unless specifically
autborized by statute.

and

4 GCA § 8218,1. Prohibition on Retroactive Pay Raise. Whenever a classified or
unclassified employee of the Government of Guam, including all departments,
agencies and instrumentalities, whether or not autonomous, receives an increase in
pay resulting from step Jmcrease, pay range increase, promotion or any other cause,
such increase in pay shall not be retroactive from the date of its suthorization
gnless so specified by law. Any person who authorizes a pay raise whick is
- retroactive in violation of this Section shall be guilty of a misdemeanor.

- 2. The salary increments received by the Executive Director and Deputy
Director in Ssptember 2020 cannot be paid retrosciively from the date of
arithorization.

On May 28, 2018, the Office of Public Accountability (OPA) received a request from
the Office of the Attorney General (QAQ) to review potential violations of the
Open Government Law in relation to unclassified employee compensation within
the government's autonomous agencies. In September 2020, the OPA issued Report
No. 206-05 setting forth its findings of a performancs audit conducted on upward pay
adjustment raises given to GHURA’s unclassified employees, specifieally the
Executive Directors (ED) and the Deputy Directors (DD).! Because it was beyond
the original scope of the andif, the OPA did not perform any audit procedures with
respect to whether the salary raises violate the laws prohibiting retroactive

* In addiion to GHURA, the OPA =alss reviewed and issued performance audits on

Guam Power Anthority and Guam Waterworks Authority (CPA Report No. 18-08) znd on
the Port Autharity of Guam (OPA Report No, 20-04),
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compensation and has asked the Attorney General to review the raises in order to
determine if they comply with the laws.

The OAG requested a response from GHURA as part of its review. GHURA's
legal counsel submitted a letter to the OAG on Apxil 13, 2021, arguing that salary
increments proposed in June 2020 for the current ED and DD are not retroactive
bacause they are based upon performance and further, that they are pavable after
the ED and DD’s January employment anniversary dates.

According te the OPA’s report, in September 2020 the GHURA Board of
Commissioners (BOC) approved an upward pay adjustment for the current ED and
DD as a result of their annual performance evaluations for the period covering
January 2018 through January 2020.2 Both the current ED and DD were hired in

January 2018, which means that January 2020 was their one-year employment
anniversary date.

These raises appear supported by the certification of performance evaluations as
required by Rule 6.302 of the GHURA personnel rules which provide that “no action
will be taken to adjust the employes’s pay” if a performance report is not received:

GHURA Personunel Rule 6.302. Salary Increment — Procedure,
Employees (inclusive of classified and unclassified/exempt®) entitled
to an imcrement increase shall be based on sn annusl review
of performance as outlined in Chapter 7. . . .The compensation plan is
adopted by the Board of Commissioners. The detailed procedures
have been delegated to the Executive Director and are subject to
certification of funds and modification by the Board of Commissioners,
The salary increment substep table can be found in a sbared and
aceeseible network drive for all employees.

The salary increment will be granted upon certification by ihe
Executive Director that satisfactory service has been rendered for the
performance rating period preceding such increase.

When a Division Head determines that a particular employes
shall not be granted a salary increment, the Division Head shall

2 OPA Report No. 20-05 at p. 10 {Subsequent Event Disclosure).

¢ Unclassified/exempt employees like the ED? and DD are generslly not covered by the GHUERA

Personnel Rules “unless otherwise identified” See GHURA PRR § 1 100(R). Rﬂle 3805 ﬁ e of
those “otherwise identified” rolas, iy o
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notify the Executive Director of such denial prior to the employee’s
anniversary date. If the Executive Director does not receive a
performance report or a notification of denial of an employee’s salary
increment, no action will be teken to adjust the employee’s pay.

GHURA Personnel Rules and Regulations (PRR) (ver. Dec. 12, 2012) (emphasis
added).

It appears thaf the Board certified the performance evaluations for the ED and DD

on September 11, 2020, and approved the request to proceed with the processing of
personnel actions 4

As discussed above, under Guam law increments cannot be paid retroactively for
any time before the authorization unless specifically authorized by statute.
Title 4 GCA § 6202 provides, “Every classified employee in Pay Grades & through V
shall be entitled to one step selary increment for satisfactory performance.
Employees at Steps 1 through 6 shall be entitled to an increment afier twelve (12)
months of satisfactory performance.”™ A eclassified worker's entitlement fo an
anniversary increment under 4 GCA § 6202 is a statutory mandate that cannot be
annnlled in the svent that a performance evaluation or increment certification is

somehow delayed. Section 6202, however, does not apply to unclassified/exempt
employees.

In the ahsence of the statutory authority similar to 4 GCA § 6202, increments for
exempt and unclassified employees such as the ED and DD ean only be paid
prospectively from the date of the pay authorization. In this case, the Boards
certification of the performance evaluations on September 11, 2020 authorized the

salary inerease for the ED from $153,479 to $158,498 and the DD from $106,985 to
$111,244 prospectively from that date.

However, in this case the Notification of Personnel Action attached to the Board
minutes set the effective date of the salary increment for both the ED and DD as
their anniversaxy hire date of January 11, 2020. This is not specifically authorized
by statute. The personnel action, which formalizes a salary increment, can be
effective as of the date of authorization. However, any retroactive payment of the
salary increment authorized on September 11, 2020 would violate Guam law.

» Bcheduled Meeting, September 11, 2020
{Iast accessad Cct. 26 2021).

5 4 GCA § 6202 (emphasis added).
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3. The Pay Increases Authorized from 2013 to 2018 appesr io comply with
applicable laws and resulations.

The OPA’s audit found that between 2013 and 2018, GHURA's former executive
managers received several salary raises.

Former Executive Director's Pay Increases (2013 to 2018).

According to Table 1 of the OPA’s Report No. 20-05, betwesn 2013 and 2018, the

former GHURA Executive Dirvector (ED) received six pay increases after his initial
hiring in January 20136

Table 1: Former Executive Divector’s Pay Adjustments

Bate of Personnel

I Period Covered Reason for Adjustipent
Actien ¥orm

03/05/2013 Effective 02/21/2013 Board Resolution FY2013-014
0642472014 01/15/2013 to (1/14/2014 Performance Evaluation
07/20/2015 01/15/2014 10 01/1472015 Performance Evaluation
12/16/2016 01/15/2015 10 01/14/2016 Performance Evaluation
(32/06/2017 017132016 to 01/14/2017 Performance Evaluation
04/12/2018 01/15/2017 to 0171472018 Performance Evaluation

The first pay increase in Table 1 was authorized on February 21, 2013,
{approximately one month after the ED was hired) when the GHURA BOC passsd
Resolution No. FY2013-14 to raise the former ED’s starting salary from $100,071 to
$106,075.7 According to the resclution, the incresse was applied ‘prospeciively”
from the authorization date of February 21, and presumably became effective two
weeks later when the personnel action was issued on Maxch 5, 20188

Because the former ED’s first pay increase fo his starting salary was prospective
and not retroactive, the first pay increase did not violate the laws prohibiting
retroactive pay raises. The pay increase was also otherwise in compliance

& OPA Report No. 20-05 at p, 8, Table 1,

7 OPA Report No. 20-03 at p. 22, Appendix 4 (BOC Resolirtion No. FY2013-14 dated Feb. 21, 2013)
(“Whereas, the Human Rasources Division recommends that the initial slottiog for the Exscutive
Director's position for 20138 b2 adyusted prospectivalyto start at $106,075 per annum. .. . *)

B 1d.
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with the law at 12 GCA § 5103(g) which allows the GHURA BOC to establish
the compensation of the Executive Director.?

The remaining five pay increases shown in the OPA’s Table 1 between 2014 and
2018 were implemented through the issuance of a personnel action form, although
not memorialized in a GHURA BOC resclution as was the first increalse‘

For example, on June 24, 2014, the former ED received a second pay increase which
covered his sexrvice and performance for the preceding performance period of
January 15, 2013 to January 14, 2014.

And on July 20, 2015, he received a third pay increase that covered his service and
performance for the preceding period of Janunary 15, 2014 to January 14, 2015.

According to the OPA’s report, the pay increases given between 2014 and 2018 were
justified and suppeorted by a performance evaluation report as is required by
GHURA PRR 6.302. The OPA’s concern appears to be that the increases were

implemented through the execution of & personnel action form and were never
formally ratified by the GHURA Board at a mesting®

While we believe fhat these pay adiustments were justified as
supported by the evaluation forms, the Board of Connmissioners did not
raiify these pay adjustments during their general sessions.\9

The OPA's report recommends that the GHURA BOC “consistently ratify all pay
adjustments for GHURA unclassified employees on a going-forward basis.”!! While
this may be best practice the GHURA BGCC should adopt “going forward,” absent an
explicit statute or other regulation mandating BOC ratification, nothing prohibits
an employee’s pay to be adjusted solely by the standard form of personnel action.
Therefors the GHURA BOC's failure to ratify the upward adjustments to the former
ED's salary between 2014 and 2018 does not make the adjustments illegal.

{1

o 5 i

812 GCA § 5103(g) ("The Board may employ an Executive Director of the Authority who shall serve
at the pleasure of the Board, technical experts, such other officers, agents and emyployess, permapent

and temporery, a8 it may deem necessary, and shall determine their qualificatione, duties, tenure
and compensation™)

% OPA Report No. 20-05 at 3. 9.

1 OPA Report No. 20-05 at p. 10.
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Finally, the OPA’s report did not make any finding as to whether the five pay
increases between 2014 and 2018 were made prospectively or retroactively, and
there are no copies of the relevant personnel action forms or check stubs available
that would assist in this determination. Because the pay increases were supported
by a performance evaluation, as long as the adjustments were paid prospeciively
from the date of their authorization as indicated in the personnel action forms, then
the compensation was in compliance with law.

4. The Former De Director's Pay Increases (2016 to 2018).
The former GHURA Deputy Director (DD) wa;s-initiaﬂy hired in May 2016. In 2018,

he received a pay increase that covered the tworyear period between May 30, 2016
and May 30, 201822

Tzble 3: Former Deputy Director’s Pay Adjustments

Date of Personnel

. Period Covered Heason for Adjusiment
Action Form ‘

06/2/2016 Effective 05/30/2016 | Board Resolution FY20]6-026
0%/20/2018 05/30/2016 to 85/29/2017 Performance Evaluation
OR/20/2018 0573612017 to (5/30/2018 Performance Evaluafion

The two pay increases were justified by performance evaluations spproved by the
former ED but again, were not ratified by the GHURA BOC:

Like the former Executive Director's performance evafuations, none of
the former Deputy Director’s performance evaluations were discussed
and approved by the Board of Commissioners. While we believe that
these pay adjustments were supported by evaluation forms, the Board
of Commissions did not ratify these pay adjustments during their
general sessions. 49

As with the former ED’s compensation, although it is ideal that the GHURA BOC
approve the compensation of its top executives, including the DD, there is no law
requiring BOC approval in order for the compensation to become effactive.

2 (OPA Report No. 20-05 at p. 9, Table 3.

B 1d.
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Moreover, the increments would be in compliance with law as long as they were
paid going forward from their authorization date of August 20, 2018.

5. The Current Executive Director's Pay Increases (2018).

On August 24, 2018, the FY201S budget appropriations act was enacted as
Public Law 34-116. In addition to other cost-cutting measures, P.L. 34-116 placed a
freeze on all government salary increments payable between October 1, 2018, and
September 30, 2018. The law specifically states that upon the ending of the freeze,
the payment of increments cannot be retroactively applied:

P.1. 34-116:X11I (Administrative Provisions, Part I}, ¥+

Section 3. Salary Increments Freeze. Notwithstanding any other provision of law,
rule or regulation, there shall be a freeze on all salary incremsents, promotions,
reclassifications, merit bonuses, and any other upward pay adjustment, which shall
take effect October 1, 2018 and shall remain in effect through
Sapiember 30, 2015 . . Upon the lifting of such salary incremants and merit bonus

frecze, the payment of increments or merit bonuses ghell not be retroactively
applied and sha¥ only be prespectively paid.

In anpticipation that the salary freeze would end as scheduled on
September 30, 2018,14 the GHURA BOC met on July 8 and authorized a restoration
of the frozen increments. The GHURA BOC additionally authorized a new pay
sehedule granting an across-the-board, one'step pay increase to all GHURA
employees. The GHURA BOCs actions were later memoriaslized in #is written
Resolution No. FY2012-018 dated July 29, 2019.

The current ED was originally appointed to his position on January 11, 2019.1
In the same year, the ED received ftwe salary increases' the first om
Oectober 21, 2019, justified as being part of the restoration of the FY2019 salary

increments; the second on December 23, 2019, justified as part of the one-step pay
shift given fo all employees:i6

4 PL. 341165 freeze on the FY2019 salary increments was not renewed after it was lLifted on
September 80, 2018. Ses, Gov. Lourdes Leon Guerrero’s transmitial letter to P.L. 35-38 (FY2020
appropriations law) dated Sept. 4, 2019.

15 GHURA BOC Resolution No. 2019-007 {Jan. 11, 2019).

18 GPA Report No. 20705 at p, 9, Table 2.
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Table 2: Current Executive Director Ratifled Pay Adfustments

Date of Peesonnel  Reginning Salary

Reason for Adjostument

Action I'arm wabry Increment
01/15/2019 N/A $ 136,596 | Appoinmagt, BOC Resolution No. FY2019-0G7

- GHURA restored FY 2019 salary increments,
1072172018 $ 136556 |% 144792 BOC Resolution No, FY2019-018

One-step pay shift to GHURAs new pay
12232019 |§ 144792 |5 153479 | o dule BOC Resolution No. FY2019.018

A.  The first pay increase restoring the frozen FY2019 salary increments can

only be paid forward from September 30, 2019, and not retroactively back to any
date prior.

Under the clear language of P.L. 34-116, the GHURA BOC’s restoration of the
frozen salary increments cannot be spplied retroactively fo amy upward pay
adjustments earned in FY2019, regardless of reason or justification.

Therefore, to be in compliance with the law, the current ED's first pay increass
could have only been applied prospectively, beginning Cctober 21, 2019
(date of Persomnnel Action). It could not have been applied retroactively
to January 11, 2018 (date of appointment); to July 8, 2019 ({dete of ROC
meeting authorizing restoration); or to July 10, 2019 (date of former EDYs inmitial
six-month performance under 5 GCA § 4320217).

B. The second pay iucrease resulting from the one-step pay shift can only
be paid forward from September 30, 2019 and not retroactively to any date prior.

The current ED’s second pay increase was approved December 23, 2019.
The adjusiment was made as part of a new pay schedule authorized by the
GHURA BOC at its July 8, 2019 meeting. The new pay schedule implemented an
across-the-board, one-step pay shift for all GHURA employess,

GHURA Personnel Rules 5.101 and 5.103 authorize the GHURA BOC to establish
and implement a pay schedule strictly for the “Housing & Community Development
operations -and certified, technical and professional positions’ (emphasis added).
According to Rule 5.101, “compensation for all other positions, shall remain
consistent with compensation plans and pay schedules as determined by law.”

¥ OPA Report No. 20-05 at p. 11 {In July 2018, the GHURA BOC conducted the current ED's
required &month performance review for the period covering January to July 2079).
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A one-step pay shift for the ED would be allowed under the Rules because the ED
position 1s a professional position for which the BOC has authority to establish
compensation. A salary increase paid forward from the ending of the increment
freeze on September 30, 2018 would be allowed under P.L. 34-116. The personnel
action form indicates that the adjustment became effective on December 23, 2019,
after the freeze ended. Therefore, as long as the second pay imcrease was paid
forward from December 23, 2013, the increase was in compliance with the law.

8. The Current Deputy Director’s Pay Increases (2019).

The current Deputy Director was hired in January 2019 at a selary of $87,260.
The following month in February 2019, the DD received a pay adjustment “to

correct her salary to $100,830."1% The correction was ratified hy the BOC through
Resolution No. FY2019-008. '

Tabie 4: Current Deputy Direcior Ratified Pay Adjustments

‘Date of Personnel  Boginning Salary

Action Farm Sadry Imcrement Reason for Adj u'ﬂmﬂ_m -
(1/15/2019 N/A % 87,260 | Appointment; BOC Resolntion No. FY2018-00R
+n | Adiusted to comrect salary; BOC Resolution No.
02/13/2019 $§ 8726018 100,930 FY2619-010

Ope-step pay shift to GHURA s pew pay
L2/232015 |8 100930 1% 106985 | 4410 BOC Resolution No. FY2019-018

The issuance of a “correction” by the GHURA BOC implies that it made a mistake
when the DD was hired and that from the start, her salary should have been
established at $100,930 and not $87,260. Given the GHURA BOCs authority inder
12 GCA § 5103(g) to employ and determine the compensation of those officers whom
it deems proper, the correction of its initial mistake with respect to the DDVs
compensation is probably not the type of upward pay adjustment intended to be
covered by the salary increment freeze imposed by P.L. 34-116. Therefore, the DD's
corrected salary sdjustment was likely not in violation of law.

Oxn December 28, 2018, the current DD received a second Pay increase as a result of
the BOC's one-step pay shift. As with the executive director position, a deputy
director position is a professional position. Even though the pay shift was
authorized by the GHURA BOC at its meeting on July 8, 2019, the increment freeze
did not end until September 80, 2019, and therefore no adjustment atiributable to

18 OPA Report No., 20-05 at p. 10, Table 4.
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the pay shift can be applied retroactively to any date before September 30, 2019,
Assuming that the second pay adjustment was paid from the date of the personnel
action form on December 23, 2019, then the pay adjustment would not violate the
laws against retroactive compensation.

CONCLUSION

Unless authorized by statute, and regardless of the justification, government of
Guam employees are prohibited from receiving salary increases that are paid
retroactively from the date of authorization.

Salary increments for the current Executive Director and Deputy Director based
upon their performances between January 2018 and January 2020 can only be paid
prospectively from the authorization date of September 11, 2020 and not retroactive
from any date prior. Any retroactive payment is prohibited by Guam law.

The upward salary adjustments given to the GHURA former Executive Director and
Deputy Director between 2013 and 2018 were justified by performance evaluztions
as reguired by GHURA PRR 6.302. Although not formally ratified by the GHURA
BOGC, the adjustments do not violate any laws as long as they were peid forwaxd
from the date of authorization as shown on the relevant personpel action forms,

Finally, because of the salary increment freeze imposed by P.L. 34-116 throughout
the entirety of FY2018, no pay increases may be given for any reason to the current
ED or DD that would upwardly compensate them for services performed between

the time of their appointment in January 2019 to the end of the freeze on
September 30, 2019.

We request confirmation that any payments of the proposed salary increments for
the emrrent Executive Director and Deputy Director for the period between January
2019 and January 2020 were made in compliance with this opinion and Guawm law.

FANO CAMACHO
Attorney Genersal



e PORT OF GUAM L
B P ATURIDAT § PUETTON GUAHAN ; RN

YBtmite W DI UG 2T R

Fetrruary 16, 2021

The Honorzbie Leevin 7. {amacho
Atforney Geners| of Guem

Office of the Attormney General of Gusm
287 Waest 0'Brign Drive

Hagzing, Guam 86910

RE: Requast f_or Opinion on Retroactive Salary Adjustments for Fermer Management at
the Port Authority of Guam

Dear Attorney General Camacho:

Upon review of the aitached documents {Attachment 1}, | respectfully submit this reques: for a
lega!l opinion from vour office.

On luly 15, 2020, the Office of Public Accountability (OPA)} released OPA Report Mo, 20-04
(Attachment 2], relefive to Unclassified Employees’ Pay Raises and Bonuses st the Port Authority
of Guam (PAG]. While not within the scope of the audit, the dates provided in Tables 1 and 2 of
this report suggest that several salary adjustments for the formar PAG management were applied
retroactively. A basic review of the atiached dotuments, or personnel actions, indicates the
sama.

As you and | both know, 4 GCA § 2103.14 (“Retroactive Pay”) clearly states:

“Wo unclassified employee or oificer of the government of Guam may receive a3
retroactive pay increase unless specifically authorized by statute,”

Lest the prior management believed that they were somehow exempt from this tlear prohibition,
4 CA § 6218.1 ("Prohibition on Retroactive Pay Raises”} further sliminates any unceriainty,
stating, in part:

“Whenever z classified or unclassified employee of the Government of Guam, inciuding
all deparimentis, agencies and instrumenialities, whether or not autonomoas, receives
an increase in pay resulting from step increase, pay range increase, promotion or any

other cause, such increase in pay shall not be retroactive from thefidate of its
authorization, unless so spedified by aw.” ﬁ}

'

fosa D, Lany Guerrero C il P Es b Latirdes A Leon Guarrero
Vi M psz D. Leor Guerrero Commerdcial Port _ SULM  Govemor of Guarm
< 102€ Cabrae Highway, Sulte 301, Pitl, Guam 56525 i  Joshua = Tenoris
— Telephone: 571-477-5331/35 Facsimiia:£71r 477-2689/6445 g Joshua b Tenorio
. ; - o Liginznant Governor

2na

HECERNED

ARRIIETRATION

SE0

Part ofGuam,.jose D.Leon Guerrero Commerdal Port is:am Equal Employment Opportsnity Employer.
Complaints-of discrirrimation should be senttothe Human-Resourgas Division.
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RE: Regusst for Opinion on Retroeciive Szlary Adjusimanis for Former Mianagement st the Port
Authority of Guam

February 18, 2021

Page ?

Closer inspection of these documenis will revesl that these retroactive increases occurred
mulsiple times—some during the very months vour predecessor condemned thase sciions when
conducied by the previous sdministration. The Tollowing tebles wers taken from the OPA Repori.

Tahle i: Former General Manager's Pay Adjustments

Date of Personnel Action Form Period Covered Reason for Adjustment
04/23/2013 | Effective 12/10/2012 Adjustment - Performance
Evaluation (Former}
04/23/2013 i Fffective 12/19/2012 Adjustment — Performance
- ‘ Evaluation [Former}
10/11/2013 | 12/15/2012 to 06/18/2013 Performance Evaluation
01/21/2014 | 12/18/2012 t0 12/15/2013 Performance Evaluation
05/13/2015 : 12/19/2013 to 12/19/2014 Performance Evaluation .
D2/04/2016 12/48/2014 0 12/15/2015 Performance Evaluation
10/25/2016 N/A Board Resclution 2016-04
01/08/2017 12/38/2015 10 12/18/2018 Parformance Evaluation
02/06/2018 1271872016 10 22/18/2017 Performance Evaluation
09/24/2018 K/A Board Resolution 2018-05

Table 2: Former Deputy General Manzgers Pav Aditstmernts

Date of

Empipyse Personnel Period Covered ason for Adiustment

Aciion Form
03/16/2016 | 07/01/2015 ~ 12/31/2015 | Performance Evaluation
DGM - 08/15/2016 | 07/D1/2035 ~ 08/30/2016 | Performance Fvaluation
Administration and | 10/11/2017 | 07/01/201% ~ 07/01/2017 | Performance Fvaluation
Finance 08/31/2018 | 07/B31/2017 ~ 07/01/2018 | Performance Evaluation
1172572015 | (03/01/2014 ~ 08/31/2014 | Performance Evalustion
DGM - Operations 112572015 03/01/20314 ~ 62/28/2015 | Performance Evalustion
and Maintenance D8/127/2016 03/01/2015 ~ 02/28/2016 | Performance Bvaluation
99/28/2017 | D3/01/2016 ~ 02/28/2017 | Performance Evaluation
07/26/2018 | 03/01/2017 ~02/28/2018 | Performance Evaluation

In his report, the OPA found that the pay adjustments for the former General Manager and
former Deputy General Managers werg generzlly not ratified by the PAG Board of Direciors
{“Board”}. From the former General Manager's hiring in December 2012 until her resignation in



Letiar o Hon. Leevin 7. Camacha

RE; Reguest for Opin'sn or Retrpattive Salary Ldjustmenis for Former Mansgemaens et the Port
Authority of Guam

February 15, 2021

Pegs 3

January 2013, the formezr General WManzger received z total of nine (3] pay zdjustments. Of the
Aine (8] pay sdjusiments, only two (2} of thoss pay adiustments were retified by the Board.
rurther, the OPA fpund that =il of the pay edjustmeris provided 1o the former Deguty Generaf
Misnzgers weare given based on performance evaluations conducted by the former General
Manager. Although the Bozrd approved the former Deputy General Managers' parformance
svaluations, the Board never retified the pey adjustments of the former Generzl Managers.

Thus, based on the foregoing, it appears thet mejority of these pey adjustments were approved
by prior menzgement without evar being presented o the Board for rstification. The OPA has
coatinually recommaeanded throughout the report that the Board ratify sll pay adjustments for
PAG unciassified emplovees. Accordingly, | am of the position that the prior PAG management
purposealy feiled, or at the very l=ast, neglected, to present these pay adjustmenis to the Board.

I accept thet there may be 2 myriad of axplanations for these ratroactive pay raises. But we
cannot sliow the existence of 8 double standard simply bacause prior management failed to
follow the law. As General Manager, | am compellad to ensure the protection of ratepayer funds,
particularly when potential misuse of those funds is broughi to my atiention. | therefore pose
the tollowing mguiries to vour office:

1. Do the payadjustments outiined in the documents sttached, constifute evidanees of an
illegal ratroactive salary adjustment under Guam law?

2. [ so, does the low reguire that the amounts be repald or that the individual
responsible face criminal proceadings?

‘3. Does any of the conduct cited in OPA Report No. 20-04 constitute tonduct worthy of
investigation or prasecution by your office?

[trust that you will do right by the public we mutually serve and act on this matter expeditiously.
ook forward 1o your response,

Resppciiully,

e

Rom Res lc;é'
General Manager
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EXECUTIVE SUMMARY
Port Authority of Guam Unclassified Emplovees® Pay Raises end Bonuses
Report No. 20-04, July 2024

Crur andit of Ye Part Authonty of Guam (PAG) veclessifiad eroplovees’ pev raises and bonusss
Fonnd thet the PAG Bozrd of Direciors geperally complied with the Open Government Law. We
did not find any bormses giver 1o unclessifisd emplioyees m owr review of exscutive and geperal
session mrmutes as well zs parsoonel action Torms. However, we found that the Bozrd of Directors:
v Discussed end decided cn the hiring of the jormer Geperal Manager in ther December
2012 gxecufive session:
»  Wereinconsistent in the retification’ of the former General Manager's pay adjustments as
well as the jormer Depury General Manegers' pay adjusmments; and
» Did not conduet 2 formal performance evalaation for the former Geperal Manager in 2018,

We also found that the discussion on the migration fo the PAG compensation plan’s 25 market
percentile took place during working sessions that were not open o the public,

Former Generz] Manager’s Hiring Discussed/Decided during PAG Executive Session
According to 5 GCA §8111(g), under no circumstances shall a public agency hold an exscutive or
tlosed mesting o discuss salaries, salery levels, or salary adjustments of any employee or officer.
Al such discussions must be held i a public mesiing and minutes shall be kepi and opeg o the
public. Also, 5 GCA §8111({d) requirss that all veting musi be held in a public meeting and minies
shell be kept and open 1o the public.

PAG generelly complied with fhe Opan Governmsni Law relative io parsonnel matters. However,
wo found thal the Board of Dirsciors discussed znd decided on the hiring of the former General
Maneger m #is sxecufve session. We acknowledge that the Board of Direciors mofioned and
appreved the hiring of the former General Manager once the seneral session reconvened

Inconsistency in the Ratidcation of the Former GGeneral Manager’s Pay Adjosiments

From the former Geperal Manager’s hiring m December 2012 umiil her retirement in January 2019,
the former General Manager received nine pay adfustments in total OF the nine pay adjustments
provided fo the former General Manager, seven were due 1o formmal perfommance evaluafions and
iwo pay adjustments were a5 a Tesult of PAG’s Compensarion zud Classification Plan. While the
Board of Directess ratified the October 2016 and September 2018 pay adjusunents, the former
Geperal Manager's pay adjusiments from October 2013 through Febmary 2018 were not ratified

Former Bepaty General Managers” Pay Adjusiments Not Ratified

Thronghow their eomployment, the former General Manager condncted formal performance
evahsations of the former Deputy General Manager of Adminisiration and Finzuce and former
Depury General Mapager of Operations and Maintepance. The PAG Board of Directors approved
the foroner Deputy Genersl Menzgers® performeance evaluations presemted by the former General
Manager. While we balieve thut the former Deputy General Managers® pay adjustments were

* "Rafify” mesns 1o appIve or $atoTion formally




Justified through formal performance evajuations. the PAG Board of Directors did not ranfy these
adjustments.

No Record of Performance Review for Former PAG General Manager in 2018

Although a pay adjustroent was received in 2018, the Board of Dirsctors did not conduct 2 formal
evaluation of the former General Manager's performance for the period covering December 2017
throush December 2018. Based on 5 GCA §43202. governing boards for all agencies must ssue
periormance reviews of the Chiel Executive selected for that agency six months after sppointment
of the Chief Executive 20d every 12 months thereafier that the Chief Executive is retained by the
Governing Boar€. As a resujt, we guestioned PAG’s basis for providing the former Geperal
Manager a pay increase for that pertod.

Discussion on the Cost of the Migration of CTP Personnel to the 25 Market Perceatile in
Working Sessions

Public Law 30-43 anthorized PAG to implement a market-based compensation model that wouid
aid m the aifracdon and retention of Certified, Techmical, and Professional (CTP) persommel.
According to PAG, there were 172 employees that were below the 25% martksi percentle
implementation Tange and 183 employess that were abovs the 25% market percentile
implerpentation range. The Board of Directors and Management aranted a 3% increase to the 183
employees. This action granted emiployees to exceed the maximum step of their respective
position’s pay grade implementarion tange, as long as the employee did not-exceed Step 20 of that
DEY grade.

The Board of Direciors complied with the Open Government Law when they discussed and voted
on the approval and adoption of Board Resolution 201803, However, they violated the spizit of
the lawe when discussions on the cost of migrating employees to the plap’s 23% marker percentile
00k place during working sessions that were not open o the public,

Except for the vote on the matier, there was no other discussion invelving the Port Compensation
and Classification Plan and the 25% market percentile migration. A former Board
Member confirmed fhat there were two other meetings held to discuss the plan and the migration
prior to the August 28, 2018 general session. These sessions were held with PAG staff and not
open to the public. PAG noted that the Board of Directors’ practice of conducting working sessions
not open to the public no longer exists.

Further, the public was not aware of how mneh PAG would spend to migrate CTP personnel to
the 25™ market percentile. In Resolution 2018-05, there was no mention of any fiscal impact nor
was this fiscal impact provided in the FY 2019 Budget. PAG™s FY 2019 budget was approved
without any regard to the full implementaiion of the 2018 Classification and Compensation Plan.

Conclusion

The Open Government Law states that the people do not yield their individnal rights 1o the public
agencies, which serve them. As a result of this andit we recommendad PAG Board of Directors
consistently rafify a1} pay admstments for PAG mmelassified employees on a going forward basis.

Benjamin 1.F. Gz
Public Anditor
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EXECUTIVE SUMMARY

Port Authority of Guam Unclassified Emplovess” Pay Raises and Bonnses
Report No. 20-04, July 2820

Our audit of the Port Authority of Guam (PAG) unclassibed empleyees™ pay raises end bonuses
Tound that the PAG Board of Directors generally complied with the Open Government Law, We
did not find any bopuses giver to unclassified employess in our review of execitive and general
sesston minutes as wall as personnel acton forms. However, we found that the Board of Directors:
s Discussed and decided on the hining of the jormer General Manager in their December
2012 execugve session;
« VWere inconsisient in the ratfication' of the former Genaral Manager’s pay adfustmenis as
well as the Jormer Depriy Genera] Managers” pay adjustnents; and
« Dnd not conduct a formal performance evaluation for the former General Manager 1 2018.

We also found that the discussion on the migraton 1o the PAG compensation plan’s 25 markes
percentile took place during woddang sessions that weye not open 1o the public.

Former General Marager’s Hiring Discnssed/Decided during PAG Execafive Session
According 1o 5 GCA §8111{a), under no circumstances shall & public agency hold sn exscurive or
closed meeting 10 discuss salaies, salary levels, or salary adjustments of any employes or officer.
AN such discussions must be hald i a public meeting and minmes shzl] be kept and open o the
public. Also, 53 GCA §8111{d} requires that all voiing must be beld in a public meeling and minmtes
shall ba kept and open to the public.

PAG generally complied with the Open Government Laow relafive to personnel mztters, However,
we feund that the Board of Directors discussed and derided on the hiring of the former General
Manager I #ts executive session. We acknowledge that the Besrd of Divectors motioned asd
approved the hiring of the former Gensral Mansger once the general session reconvened.

Inconsistency in the Ratification of the Former General Manager’s Pay Adjostinents

Frorn the forser General Manager™s biring in Dacember 2012 until her revirement in Jamiary 2019,
the former General Manager received nine pay adjustments in total Of the nine pay sdmstments
provided m the former General Managér, seven were doe 1o formal performance evalaations and
two pay adinstments were & a result of PAG s Compensation and Classification Plan. While the
Board of Directoss ratified the October 2016 and September 2018 pay adjusiments, the former
General Manager's pay adjustments fom Octaber 2013 through February 2018 were nof ratified.

Former Deputy General Managers® Pay Adjustments Not Rafified

Throughout thelr employvment, the former General Manager cenducicd formal performance
evatuztions of the former Depinty General Mamager of Administratinn and Fmance aod jormer
Depuiy General Manager of Operations and Mamiznance. The PAG Beard of Durectors approved
the former Deputy Genorml Managers” parformance evaluations presented by the former General
Manacer. While we believe that the former Deputy Genersl Mznross® pay sdinstments were

T*Raftfy” wieens 1 BppTOVE Of sanciion fapmally




jusufied through formsl performance svelugtions, the PAG Board of Directors did noi tanfy these
BCTISTIISTIs,

No Record of Performance Review for Former PAG General Maneger ip 2018

Alhough & pev adjusTnen was reezived in 2018, e Board of Dirsctors did nor condnet 2 formal
evaluation of e former General Mameger's performence for the period covering Dscersber 2017
through December 2018, Based on 3 GUA $43202, poverning boards o7 a0l agencies must issue
performance revisws of the Chief Dxecuiive selecied for that agency st months aftsr appomiment
of the Clhief Exscurive ang every 12 months thereafier ther the Chisf Execmive 1s retained by the
Governing Board. As 2 result, ws questioned PAGs basis for providing the fprmer Geperal
hanagsr a pav increass for thay pesiod. .

Discossion on the Caost of the Migration of CTP Personnel to the 25% Market Percentile in
Working Sessions

Poblic Lew 30432 anthorized PAG 10 Implement a marker-besed compensston mods] thet wonld
2id in the attraction and reiention of Certified, Techmical and Professional (CTP) personnsl.
Accordimg w0 PAG, there were 172 emplovess that were below the 257 macket percentile
implementation renge =nd 183 emgployses thal wers above the 25® matket percendle
implementation range. The Board of Divectors sud Management gramied a 3% tarrease to the 183
employees. This action gramed smplovees fo encead the maximum step of their sespective
position’s pay grade implementation rAnge, as long as the employss did not excesd Step 20 of that
pay grads,

The Board of Directors comphed with the Open Government Law when they discussed snd votsd
oo the spproval and adoption of Board Reschuion 2018-05. However, they visleted the spirit of
the law when discussions on the coat of migmting swployess o the plan’s 25% market peroemie
took place duming wedkiing sessions that were not epen fo the mublc.

Excep: {or the vole on the matter, there Was 10 other discnssion wvolving ibe Porr Compensation
and Classificasior Plan mmd the 25 maket psrocniile micvadon A former Board
Member coafirmed that fhere were two other maefings held to discoss the plan and the
prior fo the Aungnst 28 2618 genars! sassion. These sessions were beld with PAG swff and not
open o the poblin, PAG noted that the Board of Rireciors’ pmctice of conducting worldng sessions
not oben ® ths poblic oo longer exisis.

Further, the public was not aware of how mmch PAG wonld spend to migrate CTP persommal o
the 25 market peroemiile. In Resalution 201303, there was no mention of mny fseal impact ner
was this fiscal fmpart provided in the FY 2619 Budget. PAG s FY 2019 budge! was approved
without 2oy regard fo the fall Implementation of the 2018 Classification and Compansation Plean.

Conclasion

Toe Open Government Lew states that the people do not yield thelr individes] rfights to fhe public
agencies, which serve them. As a resnli of dnis andit, we reconmmended PAG Basrd of Dectors
oonsisternily ratify all pay afusuaeats for PAS mnclessified emplogees on 2 goms forward hesis.

Besjamnn LF. Craz
Pubiie Anditor
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Introduction

This report presents the results of our performance audit of the Port Authority of Guam (PAG)
unclassified employees’ pav taises and bonuses, We mnitiaed the andit afier we receivad a request
from the Attorney Genaral’s Office 1o review polential violatons of the Open Government Law
in elavion 1o the emploves’'s compensaton within 2uidHOMOUSs agencias.

We apzalyzed the staffing patierns of 10 autonomous egencies and Tocused on agencies with
significant or frequent increases n pay between October 1, 2014 and Seprember 30, 2019. The
Gunam Power Autbarity {GPA), Guam Waterworks Authority (GWA), PAG, and Guam Housing
and Urban Renewal Authority (GHURA) had the most significant pey increases. This andit is Part
B of the autonomaons agencies unclassified esmployvees’ pay raises and bonnses andir senes and will
report on PAG. Part A was issned  Decernber 2019 and reporied on GPA and GWA. A report
for GHURA will be issued in a separate audit report. Based ou ounr risk analysis, we widenad our
peried of review for PAG from October 1, 2011 through September 30, 2015.

Crr audit objectves were to determine whether:

1. Pav reises and bonuses granied fo noclassified employess complied with applicable laws
(Open Government Law and/or Prohibifion or Bonus Pay for Unclassified Empleyess);
and

2. Peripmoance reviews wers conducted for agency heads

The objectives, scope, methodology, and prior audit coverage are detailed in Appendices 1 and 2.

Background
There are 16 avjonomons agencies within the Government of Guam {ch{}uam) Tide 12 of the
Guam Code Annotated (GCA) Usts 12 swionomeus agencies, while the remeining four were
created through public laws passed by the Guam 1egislatre.

{ihe 16 autonomous agencies analyzed, four agencies were
meinded m the audtt scope - GPA, GWA, PAG, and GHURA.
These zgencies showed both substantial and frequent pay
mcreases for {helr respective agency heads simes fiseal year
{F¥ 2015, Refer to Figure 1 for detals.

Lad
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Figare 1: GPA.GWA. PAG, and GHURA Agency Head Compensation Comparison
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Port Anthoriiv of Gogwm

PAG was established 25 a public corporailon and a2 anrmnomoens ageney of GovEueam @ Detober
1975 throngh Public Law (P.L.) 13-87. Tidle 12 GCA §16142 deemmed that PAG provides the neads
of opean - commaTce, shipping, recreational and commercis] boaiing, and navigation of the territory
of Goam.

PAG is directed by Tve board members sppoimed by the Governor of Guam with the advice and
consent of the Guam Legislanme. The Boasd of Direciors provide and establish policies end
directives permining te fhe planming, prometion, development, consiructicn, operztion, and
mamienance of the PAG faciifies.

The Board of Direciors appoint the Genersl Manager and Depaty General Manscer who are
responsitle for meintenancs, operation and development of PAG, =ud the mzency’s business
affars. Frem Ooteber 1, 2011 fwough September 30, 2019, fhere were ot Jeast ten pacisssifed
PAG emplovees that mcladed four Geneml Managess and six Deputy Geners! Memagers, These
mombers mcinded amployess whe sepmated snd wers replaced by another unclassified emmploves.
These executive positons mclnded the Genersl Mamager, Depmy General Manager of Operations
and Mairtenanse, and Depuiy General Manager of Adminisiration and Finance, who serve 2t the
pleasure of the Board of Dinestors.



Open Guverpment Law

Title 3 GCA Chapter § crazted the Open Governmment Law 1o declare ¢ pelicy that the formation

of public policy and decisions 15 public and shall not be conducrad in szeret. The peopls of Guam

do not vield thelr individual nghis 1o the pubbe egencies. which serve them. The people insist on

Temaining mmmwc so that they may rexain conirol over the instuments they created. Provisions
re contained under £5 2117, 8113, and 81323

§8111{ay — Under no circumstances shall 2 public agencv- hold an executive or closed
mesting’ to discuss salaries. salary levels, or salary adjustments of any employee or officer.
All sach discussions or decisions must be held i 2 public mesting® and minutes shall be
kepi and open 1o the pablie.

§81111d) — Under no circumstances shall & public agency vote on any maiter before It
during an executive of closed masting. Al voting must be beld in & public mesting and
mamues shall be kept and open to the public.

§8113 — The minutes of every mesting of each public agency shall be promptly and fanly
recordad, shall be open to public inspection, and shall inciude but not be limited to a record
of all motons, proposals, and resolutions offered, the resalts of any votes taken, and a
tecord of individual votes in event of roli call.

§8115(b) — Each member of a public agency who atiends a meeting of a public agency
where action is iaken in violation of the Open Government Law, with knowledge of the
fact that the meeting 15 it violabon thereof, is guiliy of 2 misdemeanor.

Performance Reviews of Acenry Heads

Title 5 GCA Chapter 43 Article 2 reguired Governing Boards to condiet and publish performance
reviews of Agency Heads. Provisions are contained in §§ 43202 and 43203,

*

$43202 — The Governing Boards of all agencies, insiumentaiifies, or eniities shatl izsue
pEI_GIIDE!BGG avicws of the Chief Executive selected for that agency six {6) months after
sppoiniment of the smd Chief BExecutive and every twelve {12) monihs thersatter that the
Chief Execofive s retained by the Governing Board. Each performance review shall
documant the Chief Executive’s performance, accemplishments, aad the respective
Governiig Board®s reasons for refaining the said Chief Execistive.

§43203 — The performance reviews required wmder this Act shall be made poblic and the
evailability of these reviews shall be poblished by the respertive Governing Boards issuing
the aforementioned reviews by newspaper of general ciculation or by radie or television,
which is reasonably calculated to provide npce of the facts 1 2nnounees fo the public &t
lzrpe and posted on the agoncy, instrumentalaty, or enfiy’s websiiz.

Pohicy on Performance Evaluation for Gemeral Manaver and Deputv Geners] Manaver

The PAG Board of Dircciors formmulated its Internal processes and procedures pertaining 1o the
Genersl Manager and Depuiy General Managers® performance evahuations. Refer to Fignre 2 and
Figure 3 for an illusiration of PAG’s paformance evelpation processes.

= Public ageney melades any bozrd, commissiog or comparable mit ei‘ﬂwmnmcaﬁ, amy of whose menthers ars elested,
aapamiauh} ﬁeGovmmbvﬁ:eLem )

* Cipsed mesting or sometimes eiemed @5 execntive session/mesiing,

= Publlic mestine or somefimes refermd us regilar sessianfmeeting

5



Fizure 2: Process ¢f Performance Evaluation for Geperal Manager

Buacd Sporoves Bﬁﬁm :
epm:m:lﬁb:“"vs Trawstion Poreat uenﬂ‘éng.ers Approves Deeral Erdmainn Fisd in MWDZ
apd Pesiprmmsnrs Godls Porrmenoe Eratniop Persomn jackest PLE Wi

Ses Appendix 3 and Appendiz 4 for PAG s policies on the poarlormancs evaluations for the Genaral
Mmzser apd Deputy Gepsml Managers.



Results of Audit

Our andit of the PAG unclassifed emplovess’ pay raises and bonuse: found that the PAG Board
of Direciors generally complizd with the Open Government Law. We did not find any bonuses
given 10 unclassified emplovees in our review of execntive and general session minntes as well as
nersorme] acton forms. Bowever, we found that the Board of Dyrsctors:
¢ Discussed and decided on the hinng of their jormer Gemeral Manager during their
Decesiber 2012 executive session;
« Were inconsisten! it the TatiSeation” of the former Generel Mapagar's pay adjustments as
weil as the former Deputy General Menagers’ pay adjusiments; and
s Did nor conduct a fonmal evaluation of the former General Manager’s performance m 2018
unlike poor vesrs.

We also found that the discussion of the migration to the PAG compensation plan’s 25% marker
percentile took place during working sessions that were not open to the public.

PAG’s Compliance with the Open Government Law

Title 5 GCA §8111{a) reqmres that “under po circumstances shall & public agency hold an
executive or closed meeting to discuss salaties, salary levels, or salary adjustments of any
emplovee or officer. AN such discussians or decisions must be held in a public meeting and
miniies shall bz kept and open to the pubiie.” 5 GCA Chapler 8 §8111(d) states that “under no
chEoumstances shall 2 public sgency voie 0p aoy mater before it during an execntive or closed
meeting. A7 vodng must be held in o public meefing and minies shall be Lept and open 1o the
public”

Former General Manager®s Hirino Discnssed/Decided durine PAG Executive Session

In our mspection of PAG™s execuiive session minuiss Jom Oectober 1, 2011 throngh Sepiamber
36, 2019, we did not find any discussions or decisions relafing fo salary, salary levels, or salary
adjustments of any smploves or officer within PAG. However, we found that the Board of
Directors discnssed and decided on the hinins of the former General Manager in 1is December 19,
2012 exscutive session. We ebserved that the PAG Board of Directors discussad aod agreed on
the watier i Hs executive session, them anncunced their decision in their regular session. An
excerpt of the Board of Directors decision went as Tollows:

“Bourd Secretary agreed 1o make the moion and Vice Chairmen agreed to second
the motion in the general session. Legal Counsel advised thai the mater wmuay be
discussed, byt the vote won't coumt in he erecutive session, The general session
reconvened. Board Secretary movioned ther the Aving Genzral Manager be
desigrated s the General Manager for PAG. Vice Chairanan seconded. There was
no ohjection or discussion and the motioxn carried”

We acknowledge that the Boawd of Directors motioned and approved the hising of fhe former
Genaral Maneger once the general session reconvened.

$*Ranfy™ maans w0 apUIOTE oF sancton formalty - e meriern webser coméinfionandmy
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Incomsistency in the Ratificanion of the Former General Manager’s Py Adinstments
In gur review. we identified three cirpumnsigmess when PAC Inftiawed a szlery adjestment 1o 20
uncizssifiad smpioves:

1. Afrer 2o eanuel performance evziuadon:

2. asesruchrs adinstment afer a compensation smcy by av independert firm wsing markat
dgie m The same indusuy: oF
3. By Board of Dirgciors” preferance, which mey include appoinament w an acting tapacity.

From the fwmer Genzral Manzger's hiring In December 2012 wntil her retframent in Janwary 2019,
lh-'-_,:ormﬂr General Manager veceived nine pay acfustments i tow). OF f‘ﬁ& mne pay adiustments
provided o the former General Manzger, seven ware given due 10 formal Der‘mazsc gvaluations.
while two pay adivstments ware provided 2s 2 resuli of PAGTS Compensation eud Clessification
FPlen,

When the former General Manzger wes hired her starting salary was $114,582. However, in April
2013, the former Geperal k@n...crer recefved a pay adjustment to correct her starting salary 1o
$118.467. According 10 PAG, this adinstment was due to the former General Manager's
putstanding performence evelnanon dated Aprl 13, 2013 from her former emplover, which
entitled her fo an additional 3-subsiep increase,

While the Board of Directors raitfied the October 25, 2016 and September 24, 2018 pey
adiustments, the former General Manager™s pay adjustments from April 2013 through February
2018 wars not rediied. Refer to Teble 1 fo1 fhe derails,

Table 1: Former General Manager's Pay Adjustments

Dteof Persoaael Actisa Form Peripd Ooverad Reason Tor Adjustment :
47239813 Effectivs 131072017 | :‘&@;EM“P@MM Eveleation
_ {Former)

04232013 Bffective 12/i902012 | SFsment - Ffonmance Sveloadon
/112013 1271972012 1o D&/182013 Parformancs Evalnaion
012120314 12/192002 10 1271972813 Performance Ewalugtion
Q57132013 1215726335 o 1%/1972014 Pedonmenee Evalnation
021042818 12/3972014 0 1271902815 Performance Evalusiion
M3/2582016 WA ' Board Resolntion 2016-04
G1/08/2817 1271925815 te 127182616 Pedbrmance Evalvation
W58 1371972816 1o 127182017 Performanpe Bvalastion
{2124/2018 N4 Board Resebrion 201845

The Bomd of Directers formally conthrcted and approved the svalnetions of the former Genes!
Manager's performance for the periods covering December 2012 firough Decamber 2017, While
the Board of Dizsciors follewed Hs perftamance evabuation policy fn condncting snd approving
the former General Menager's cvalnations, oEly one of the evalnafions thet were given 2s 2 resolt
of the Jormer Gepere] Manager’s performanpe was rzfified In thelr Rebhruary 27, 2018 genersl
session, e Board of Dimectors formally spproved fhe former Geners] Mansser’s porformance
evataation for the penind covering Decamber 2016 twongh December 2877, Refer to Appendix 5
Tor an excers of the Febrnary 27, 2018 seneral sessior minutes.

8



The performance evaluation forms indicate the fellowmg sttement to support the Board of
Direciors” consensus op 2ach smplovee's evaluation: “7The General Manager and the Board of
Direceors have met, discussed and agreed Io the above inftdaiives es Jrvasuma{e geliverables jor

the performance cycle”” While we believe that these pay 3d3usmaenzs were jestihed as supportsd

by the evaluation forms, the Board of Directors did not raniy these pav adjusunenis during their
genera) sessions s & result oF the performance evalushions.

Former Deputy General Menagers® Pay Adjustments Not Ratified

In our inspeciion oi the Persounel Acuon Forms, all of the pay adjustuents provided 1o the former
Deputy General Manager of Administration and Finance and jormer Deputy General Manager of
Oparations and Maintenance were given based on therr performance evaluations. Refer to Table 2
for detzils.

Table 2: Formey Deputy Generat Mansgers” Pay Adjustments

Date of Persannel

Emplover Perlod Canvered Reason for Adinstinent

Action Form

DGR — 03/1603016 B7/0312015 ~ 12312015 Perfarmance Evalnation

A daﬁqis‘;:-—'ai-‘ioﬂ and 08/152016 07/01/2015 ~ ﬂﬁf’BBﬁ'}!G 16 Pcr{cmance Evalustion
:Finance 10112017 07012006 ~ 07/01/2017 Performance Evaluation

- 08/31/2018 7012017 ~ GHO12018 Perdormance Fyaloation
1125720138 (3/01£2004 ~ 0RA1/2014 Performance Eveloason

. 110232015 034012014 ~ 22842013 Performance Evaluation
Dagﬁmzf 0R/12/7016 301015 ~ (02872016 | Performance Evatuafion
097282017 034012016 ~ D22R2017 Paformanes Evaluation

072672018 {3/01/2017 ~ 0272812818 Perfonance Evalnafion

The former General Manager formally condncted fhe performence evaluations of the former
Deputy General Managers during their employment with PAG. In following their process, the
PAG Board of Directors approved the jormier Deputy Genersl Managers’ performanee evaluations
presented by the former General Manager. Although we beleve that the former Deputy Genersal
Managers’ pay adjustments were justified fhrough formal performence evaluations, fhere was no
formal motion made in the general sessions that rafified the pay adinstments of the jbrmer Depaty
Geperal Managers, -

We recommend hat the PAG Board of Directors consistenfly ratify all pay adjsstments for PAG
unciassified exaployees on a going forweard hesis.

Performance Reviews of Agency Heads

No Record of Performance Resiew for Former PAG Geweral Mansger in 2018

Alihough 2 pay was received I 2018, the of Directors did not conduct = formal
evalaation of the former General Maneger’s performance for the peitod covering December 2017
throngh December 2018, Based on 3 GCA §43202, governing boards for a1l agencies mnsi issue
performance peviews of the Chief Execufive selected for thatagency six months after appontment
of the Chief Executive and every 12 monihs thereafier that the Chief Execafive is retained by the
Governing Board. A performance evaluafion of the Chief Execmiive is not necessaty if the




Governing Boans Gozs 5ot r2tein the Clided Execnthve in the 12-month period, unlfess the Governing
Soeard wents w documeni whv the Chief Exscurive will not be retamed.

Althoagh they did not conduct 2 formal evaluation of the former General Manaser in 2018, we
found thet te PAG Bowd of Doeciors foliowed thelr intermal policy whan they eonducied the
formz] evalustion of e cwrrem Ueneral Menager's performance. Other then the Genersl
Wanager, the Deputy eneral Mzneoars aiso ssrve &t the picesure of the Boerd of Directors. The
Deprrty General Manezars &iso heve documented performances evaluarions in line with PAG's
mernal policy,

Asids Som pay adiusmnents. the PAG Board of Directors should ensure that a formal evaluation
of the Genere] Manager 't peribrraance 15 conducted at least once 2 vear. As 2 result. we questioned
PAG™s basis of providing the former General Manager with 5 pay increzse for that period.

In order io promote accouniability, PAG should be consistent in following its intemal policies to
ensure necessary procedures were followed to socommage fRimess emongst its internal
stakeholders.

Furthermiore, PAG’s policy on the performance svaluation for the Guneral Manager reguires the
Board of Direciors to discuss and epprove the Geperal Manager's oversll evsiuation i is
exeoutive session. This was oot In hoe with 5-GCA §8111¢d), which states that a public BOETICY
voiz on any raatter should mot be beld n an execwive or closed meeting. As soch the PAG Boamd

= I

of Directors should sasure 7is policies are I line with gpplicable laws and regulations before i
maplemeantation.

Qther Matters

Discussion op ise Cost of ibe hMioration of Certified. Technicel. and Professional (CTP)
Personnel £o fhe 35% Market Pereentile in Workins Sesgions

P.L. 30-43 suthorized PAG fo implement a mardei-based compensation model that would aid in
the atrraction mnd refention of CTP personnel. Throungh 12 GCA §10114{a), fhe personnel rles
and reguiations were adopted and apphied o 28 PAG positiens. Sze Figure 4 below for the History
of the Port Compensation and (lassification Plan.

Figure 4: History of Port Compensation end Classification Plag

OGTOBER 2009 12017

A ———
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The adopiion of the resolution was made during the PAG Board of Directors” Angust 28, 2018
general sessior. See Figure 5 for an excerpt of the Port Compensation and Classification Plan for
Unclassified Emplovaes at the 25™ market percentile,

Figure 3: Port Compensation and Classification Plan Excerpt (25 Market Percentile)
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According to PAG. thers were 172 employees below the 239 market percentile implementation
range and 183 empiovees above the 25% market perceniile implementation range. The Board of
Directors and Managemert granied a 3% increzse 1o the 183 employses. As a resnl, these
employees were allowed o exceed the meximum siep of their respective position’s pay grade
implemeniation range, 2s long as the employee did not excead Step 20 of that pay grade.

The Board of Dirertors complhied with the Open Government Law when they discussed and voiad
on the approvel end adeption of Baard Raselution 2018-05 relative to the Port Compensation and
Classification Plan. However, they violated the spirit of the law whan discussions on the cost of
migrating employees o the plea’s 23 market pereentile took place during working sessions fhat
were not open to the poblic. Tule 5 GUA §811 Ha) regumres public agencies to discuss salaries,
salary levels, or selary adjusomernis of any employes or officer 16 be held in a public meseting and
mimaes shall be kept and opep 1o the public.

In our review of the Angust 28, 2018 general session ounutes, the Board of Diectors decided on
the adoption of Board Resolution 2018-05 as follows:

“Vice Chaitnon made g modion relative o approving and adopiing Resolution
No. 2018-05 whick is the updated poy schedule of the Port Authority gf GGucm
Compenserion and Classificarion Plan, seconded by Bourd Secretary. Motion was
wngnimously epproved.”

Except for the vote on the matier, there was no efber discussion imvolving the Port Conpensafion
and Classification Plan ‘and the 25t market percenfile migrafon. A former Board
Member confirmed that there were two other rmeetings held to discuss the plan and the migration
prior to the August 28, 2018 geperal session. These sessions were beld with PAG staff and not
open tothe pubkic. PAG noted that the Board of Directors® praciice of condueting working sessions
not open 1o the poblic no lenger exisis.

According io PAG, the migration of CTP pessonnet to the 25% market percentile was upheld or
endorsed by the Civil Service Commuission (CSC). Pavsuant to USC Case No. 19-PAG3 Order after
Hearing, “the Port complied with the Rules and Stetutes m imvplementing the new pay scale
pursiant to the resclutions of the Port Anthenity of Guam's Beard ™ Bowever, as these working



sessions mcludsC cost isCREsions. e public wzs not awars o

i agdition, PAG notes ther Board Resolntion 2018-U5 bad #o mendon of apy dsca] imipact nor
was Tis fiseal wmpact provided I the PAG FY 2019 Budeer, which was approved withoui agy
regard 1o the fll implementasion of the 2018 Classification 2ad Compensation Plan, Accordimg 1o
AG. approximzisly $1.3M wees spent In order 1o follow this migraten

The Opes Government Lew stares that the people of Guem do not vield iher Individus] rights
the public sgencies wineh serve them. The peopis nsist on remaiming informed The Board f
Directors should bz more wansparemt i terms of whet aided fhefr decision 1o approve the
i gration.



Conclusion

Cur andit of the PAG unclessified smpiovess’ pay raises and bonoses found that the PAG Board
of Directars generallyv complisd with the Open Government Law. We did not find asy bonuses
given o unclassified employees in our review of execative and general session mimstes as well as
personnel acion forms. However. we found that the Board of Directors:
» Discussed and decided on the hiring of therr Jormer Gepersl Manzger in their December
20612 exscunve 525507
+  Were incopsisient in the ratification of the former Genperal Manager's pay adjustments as
well as the former Deputy Generel Managers’ pay adjustmeniz; and
» Did not conduct a formel evaluation of the former General Manager's performance in 2018
uniike prior years.

We also found that the Board of Diractors diserssed their decision to approve the migration of
CTP personne! 1o the PAG compensaiion plan’s 23% markat percentile durng working sessions
thet were not open 10 the public.

The Open Government Law states that the psople 4o not yield their individual rights to the public
asencies, which serve them. As a result, we recommended that the PAG Board af Direciors
consistently ratify all pav adjestments for PAG unclassified emplovees on 2 going forward basis.



Classification of Monetary Amounts

¥ther
Financial
Impast

Ouostinned  Poieptizl 1 'orealized
L osts Savimgs  Revenses

Finding Description

| PAG’s Complance with the Open
1 b -8 -1 8 -8 -
L Government Law
. Fommer Gepera] Mznzger's Hiting
. DiscussedDecided during PAG Executive | § -5 -5 -1 5 -
Session _
Eronsistency in the Rabficagon of the ¢ e e g ]
Former Geparsl Manager's Pav Adpstnents
Former Deputy General Managers’ Pay g e s e i
_ Adtusrments Not Raified i
2 | Performance Reviews of Agency Heads ) -5 -8 - |8 -
Mo Record of Parfommencs Review Tor < e e e .
Former PAG General Manaeger in 2018
3| Other Matizrs § -8 -8 ~18§ -
Discussion on the Cost of the Migvation of
CTP Parsormel to the 25% Market Pescentile | 5 -5 -1% -5 -
m Working Sessions
Toials | § -5 -| & -i% -
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Management Response and OPA Reply

In Jume 2020, we transmitiad a dratt repon 1o the PAG Board of Divectors and met with PAG™s
mansgement to discuss the fndings and recommendation. In Juty 2020, we met with the Astornzy
General and Oversighs Chairperson of the 33% Guam Legislature.

In PAG’s management response, PAG’s General Manager generally agreed with our findings.
PAG responded as follows:

1. Management Response: Former General Manager's Salary Inconsistent with PAG's
Authorized Pzv Seale

The Generazl Manager explained that for the 183 employees above the 25% marker
percentile implementation range, the Board of Directors and Management granted 2 3%
increase regardless of whether they have exceeded the maximum step of the pay grade
tmplementation range, as jong as the emplovee did noi excead Step 20 of that pay grade.

OPA Reply: Based on PAG s regponse, the fimdmg was sefisfied,

2. Management Response: Discussion on the Cost of the Magration of CTP Personnal to the
251 Market Perceniile in Working Sessions

The General Manager explained that 2 CSC Order for & Post Andit on Case No. 19-PAD3
was conducied. The Order “miled 3 to 0 that the Port complied with the Rules and Statuies
in tmplementing the new pay scale according o the resolutions of whe Port Authority of
Guam’s Board.”

OPA Reply: Title 5 GCA §8111{z) reqmves public agenciss io discuss salaties, salsry
levels, or salary adiustments of any employee ot officer to be held 0 2 public meeding and
mimrtes shafl be kept and open to the public. The Board of Directors held working sessions
to discuss the cost of the migration to the 25 market psroentile that were not open fo the
public. In additon, the August 28, 2018 senemml session minutes noted the vote, but it did
not follow any discussion of the compensation plan. As a resolt, this finding remaing,

The legisfation creating the Office of Public Accountebilify requires agencies to prepare 2
corrective action plan to implement avdit recommendations, i documert the progress in
implementing the recommendarions, znd to endeavor to complete the Implementation of the
recommendations no later than the begimming of the next fiscal yeer. We will be contacting the
Guam Legislature 1o provide the target date and title of the official(s) resporsible for implementing
the recommendanons.

e gppreciate the cooperation and assistance from the steff and management of PAG.

OFFICE OF PUBLIC ACCOUNTABHITY

Zr S
Benjamin J. F. Cruz
Puoblic Awditor

i}



Appendiz I»
Objective, Scope & Methodology

Czr andit obdectves wers o deizmmine whether
13 Pev raisee and bonwses anted to nnclessified emplovess complisd with the appiisable
laws {Dpen Government Lew aodior Prohibetion on Bogus Pay for the Unclassifiad
Emplovess) E.nrl
2y Parformence reviews were conducted for the agency heads,

This audit cornmencsd 25 Part B of a two-part audil senies on amopomons zgencies mmelzssifed
*':}p_ov"es pay raises and bomuses. We looked inic 16 awenpimons agepcies’ siafiing paﬁ:&"ﬂa
from October 1, 2014 0 September 30, 2019, We focused oo zgancies that had significant or
freguent moreeses m pay beiwesn October 1, 2015 and Ssprember 30, 201%. Part A reported on
GPA and GWA. and was 1ssued 1 December 2019, This audit will report oa PAG. A report for
GHURA will be issued in & separaie audit report. :

We made our observations and inguities between hime 2019 and April 2020,

Methodology T
To accommplish our objeciive, we D#‘fm:mea ﬁze Iollcm'mﬂ
amplnvﬂes’ pay Taises and bonnses -

L 4

« Inspacisd E:Aacuufe sa::sloﬂ. 3.[3‘3‘31&I meeting, and genesa] session mImHes.
e e IBAG's cgm@msatmn plans.

We mndxmed our | _' 48 acoordance with the standards for performance mudits comtsined in
-‘Smdards msued by the Compiroller Genersl of the Uniied States of
Amenn:a_ Theae standaﬂis require that we plan and perform the andit fo obtain sufficient,
appropriaie evidence 1o provide a reasonable basis for onr findings and conclusicns based on our
audit objectives. We believe the evidence obizined provides a reascnable basis for owr findings
and conclosions based on oor andit objechves.

16



Appendix 2:
Prior Audit Coverage

OPA Repori No. 1909, GP4 and GWA Unclassified Employvees” Pay Raises and Bonuses
From FY 2013 through FY 2012, the Consclidated Comnussion on Utilivies {CCU) did not comply
with the Opep Govermment Law when it discussed and decided on smplovess’ salaries and bonuses
during their executive meetings Spectiicaliy, we found that the:

« (CU violated P.L. 33-123 when it gave bonusss w certain anclassified emplovees afier
February 2016;

s After the Atiorney General's (AG) Aprl 23, 2019 opinion, mos! unclessified employaes
retumned the voided salaries and bonuses provided by the CCU at its NMovember 27, 2018
exscutive meeting, 4t the net amounts instead of the gross amownts;

« (U did not conduct performance evaluations for GPA and GWA General Managers;

o {CU hired the former GWA Chief Financial Officer upder 2 contract, but CCU and GWA
cowdd not provide the contract or procurement docamants related to the employment; and

s Salary levels of GPA and GWA unclassified emplovees were inconsiswnt with CCU
authorizet pay range.

We recormmended: (1) AG to provide an opinion on each of the salary Jevels, adjustments, and
bomuses matde to unclassified emplovees that were effeciive betweza October 2013 and Isnuary
201%; (1) CCU 1o consult with GPA and GWA's Payrol]l Specialists as 1o how emplovess shonld
rein the salary merements and bonuses; (3} AG 1o provide an opinion on how the amplovees
should remun the veid salay inerements and bopuses; and {4} CCU io consistently apply the
ageney-wide adopied pay scale.

OPA Report No. 14-03, Gevernment of Guam Merk Bonus Program
From fiscal vears 2009 1o 2013, the Government of Guem spent $12.6 million W retroactive merit
bonns payments for ovar 4 200 employees. Specifically, we found:

s Addce from agencies’ respective legal counsels reflected differences of opimion relating
10 the statnie of Umitations for mert bonuses. As a vesulf, petiods of performance review
entified 1o retroactive merit bonus mmongst avencies ranged fiom 3 o 23 yeass,

» Some agenciss celewlated a mert bomus off of the employee’s cument salary, not the
iperement salary, while some agepcies did vice Versa. :

» (vorsll ratings terms used in agency performance evaluation forms vatied and resulted
employecs toceiving et bomuses if the rafing given was interpreted to be equivalent to
“syperior”. In instances where perfonnance evalnations did not have a “superior” refing,
the highest possible rating was considered sguivalent to “supezior” for merit bomus

OPA recommended that Depadment of Adnumstration (DOA) feliow thwoush and submit their
assessmeni and policy no later fhan September 30, 2013, but not withont first sseking clarficmion
on the meti bonus law fom the Attomey General In October 2017, the former Public Anditor
decided thaf this recommendation be closed as I was not Tmplemented and no follow-np will be
dome by DOA.
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Appendix 3: Page 1 of 4
Poliey on Performance Evaluation for General Manager
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Appendix 3:

PageZ 0T 4

Policy on Performance Evaluation for General Manager

PageZ

Boxd Policy Memersnium Mo, _85-02

Sutjers Malicy on Periormence Evelustion for Geperal Manzear
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Appendix 3: Page3 of 4
Policy on Performance Evaluation for General Manager
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Appendis 4: Page 1 af 4
Policy on Performance Evaluafion for Deputy General Manager
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The imw 2wy reguires that the perfepeshoe mRciews sRAl be mmdr pulblic amo e
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lvety slatnedinee for fornel performante Svatuztion for snsh positon,

PURPLSE OF THE EVALISTION:

A Devalop = oomesl waderstenSing of responsibibitis: and operetions)l shiertves th
helps commamniczss the Genenal Mamaser's nec=tisns w4 the Depuy Gopersd
Tanuger,

E, Remogmize posidve perfortmance and Gelineste zress theyr aeed fooue amd/or
senghening.

o Eembluel g bams for revsining e Depriy Geoerst Manzger

FERFORMANCE GOALS:

The Genera] Mansper will puablisk paviorovanes graly fur the Deputy Gemieral Baoeger 5
he mgrmed apos 20 che hezinoing of emplyymens,  Bstahb perinrmance Spais will ha
pers of sach =aneal provsss. £ ke rovisw shonild he pos znorpdmerely kalfvay
threngh the periormsancs peslod o eosore they gosls == sull sppropries by e General

PRULEDRE

& The Geners! Manager stz approve the semment of respopsiblEries, ppersdonal
chjetives ond pacfurmeoes snzis which wifl e azresf voon, ot the basinvineofihe
enpimTaeot £ (6 Depnty Gunes! Wanags:, Respooesipliiges Sefieed fe the kb
spmcifisatinnr eemblished by Lvll Sender Comroirsion shell serve 25 2 Femework
for s seismer of Tespansibiites end & hussime for Tutere eveiiations,

The estatilishment of operetions] ohjeshves sof performente pozls will be part of
ged gmnvE process The Gepersl Manzger may condurt 2 byial revisw with the
Damizry Genesd Manager halfvny Throush e performense perind m Sneare et
the iecdves ant goals ars sl 3pmomiss.

B The Geaerdl Mansgsr will preave fhe evalumion fymat for the Depiay Genessd
fansgzer, indnding meseores of perforamnre apd nperodons! ohiedives,  The
Gensr=] Wanazer will spprove the svaluation format

< The Senere) Manager will zsvoss the Deptey Soperal Mensger's paronzunee o 3
nartetive foma. Fuestioms o he adiresoed indude:
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Excerpts of Executive and General Session Minutes

September 26, 2013 Fxerntive Session

| 43 this time, the Boad weml into sxecofive ssssias 2t 1:00 pa. Executive session ended
om 1025 pom. Toe Board 13 20w back in regular mecling 3ession

|
|
! Berg(s) sddressed in exeswdive sesgion pclodes: Gemersd Maneger perfommance
|
|

evalustion

January 3. 2014 Spectal Meeiing

£, Port Geperal Manaper Evalpation: The Chabmem esked thet the Geperzsd
M..zzamrseva}nmbsmdudwm

dnnuary 36 7013 General Sessinn

- ' : The Vice (hainman exmeessed
ﬂmﬁmﬁﬁmsp@mmmm mmmmm
leaderin and colibnrative offo with Post Adwintorration snd Opecaticn Sividops, she hes a6
ﬁea:mﬁ.ﬁaggasswdgmm&:wfmmmm:my&e mpdenfization projects,
otier capital Lpprovemst geojesis o5 well  He commend=d the Gepeal Mimmger B a
wemendons job well dowe, The Chainnan shared S same sentiments amd is fmpressed with the
priformence of the Genersl Meamzger and will confinne o STppon managenwnt enfeavors, Mo
Feraneiran syprssed that conving on beard gt 2 Bozwd member asd baving worked dlossly with
thr Pon is an emecing orgenization 1 be & part of 2nd shared the seme sendmewts sxpressed.

There were Bo objections on the Chaimenn formelizing the performsste evslnstion of e
Genesal Manzger,

Janmurm 79 35145 General Session

8.  Periormance Evaluzafion — Geperal Magager: The Vies Chuiomen sgpressed
fat the Geners! Mansger has dons 2 fremeadons 6 s eviderd oot only with the =il repod,
bt fhe port smodtwizafios propremm end hes no issuss with sn exoepfione! performsges
Wsnrgeyfor & job well done.
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Excerpts of Executive and General Session Minutes

July 25, 2016 General Session

5. Resolation No. 2016-04 Compensation Plan: Withoot objections and at this
time, the members recopuized the presence of Port Consultzot (R ©o 2ddress e
compensation plan. (NN tunked the members and provided & prasentztion on e cost
surmmary in migrating PAG to the 50™ marketing percentile (2008} or 25 merket percentile
(2014) which inclndes regreseion analysis 208 stmehwal adjustment cost Direstor!
made motion ts approve Board Resolution No. 2016-04 relative 1 spproving and adopting the
updated pay schedule of the Port Authonty of Guam compensation and classification plan. The
motion was seconded by fhe Vice Chatrman and weas voanimonsty approved.

Pecesnber 21, 2616 Genersl Session

4. General Mansgsr Performence Evaluation: The DOMA mentioned that the
Boerd Cheimmn has compileted the parformanes eveaiustion of the Port Generel Manager. Thers
WETE D ISREES O DRNCLINS,

February 77, 2818 General Scesion

5 Gerersl Meneger Performance Evalnation: The Beard of Dirsciors sxprassed
sppreciatite of the omstandive work performed by the Geoersd Meoeger, Divector
made motive % aceept the perfmmancs eeslustion of the Generzl ?x*im_c__'ar
seropded by the Vice Cheirman. Motion was unantnoushr approved

Angwst 28, 2818 General Sessian

3. Resdlution No. 281885 Conpepsation Plan: The Vice Cheirmam made motinn
relative o approeving and sdopting Ressduon No. 25035 which is the updated per schedule of
the Pori Anihority of Guew Compomeos e Clasdfiostion Ple, sconded by Diecior
B iocos was paasmmonsty aporeved.
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+  Fomer Demgs Geoesd dsnsaess” Py Sdivsimens Wol Redisd

. '-‘ﬁt- Feeord of Porivmeaee Roview £ Fanser Genessd Mansoes im 2038

= Toemer Senesl wismoaer’s Balare wes Incoosistes sadith Avdhnrieed Pav Beale: aod

+  Disenswios 0@ @2 (o of e Mismmdon of {27 Persomnsd 10 e 2355 ‘Marke; Povnenrlle i
Wt Suadioms

&ad providee she Tollewing Teccrnpepdstons:

* Tz the Pon Achoity of Seem Beerd of Dirscors taily e oy eGumvorms for Fon seheri
of Gean mmphovess oo £ ening-Aeweard Desis; pod

+  The the Poit Lol of Grem Boed of Do spply the merbsibecd compensmian mods
ey sode @57 gl CTP empliowees,
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Redsfive 1ot Spf porfivmenee eudil's fndice et Ssrussian 05 e cost of e Mirssten of CIF
Pezsonne] 1o thr 25th Ml Perespdle was held Inwagking sssstons: | sw movidins yon wih 2 copy of
& i) Senvies Cesmmiemion (050 1 e for 5 Post Andit on Cese Mot F-PAIS. This T80 Dpder ~rifes
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Appendix 7:

Status of Audit Recommendations

Axndit Recommendation

Nao. Addressee

PAG Board of
Direcices

Consistendly ranfy all pay
adiustments for PAG
unclassined emplovess on a
going-forveard basis.

OPEN

Please provide ferget date and
otle of the officialis)
responsible for implementing
the recommendation.
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Port Authority of Guam
Unclassified Employees® Pay Raises and Bonuses
Report No. 20-04, July 2020

Key contributions to this report were made bv:
Arnacris Legaspl, CGFM, Auditor-in-Charge
Andriana Quitugua, CFE, Auditor-in-Charge

Clariza Roque, CGFM, CGAP, CICA, Audit Supervisor
enjamin J.F. Cruz, Public Aunditor
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Port Authority of Guam
Active Project Status
Engineering Division

As of November 22, 2021 Fact Sheet No, 109
Project: AJE Services for Golf Pier Repair

Project No.: RFP-PAG-019-002

Project Amount: $484,017.13

Amount Paid to date $354,876.53 remaining balance of $129,140.00 is to be paid as post design services.
Funding Source: PAG Bonded Project

Designer: N.C. Macario and Associates

Construction Manager: TBD

Notice to Proceed to Designer January 6, 2020

Design Completion: Performed within 6 months (July 5, 2020

Work Status: Related documents such as Drawings, Specifications, Scope, Bid Schedule, Requisition

Process, Determinafion of Need Letter were completed and were submitied fo fhe
Procurement as IFB Documentation.
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Project Golf Pier Repair and Improvements (Construction Phase)
Project No.: |FB —PAG-CIP-021-008

Project Amount: 18D

Amount Paid to date: None

Funding Source: PAG Bonded Project

Contractor: TBD.

Designer: N.C. Macario and Associates

Construction Manager: 1BD

Notice to Proceed: 1BD

Project Completion: TDB.

Work Status: On November 12, 2021, the scheduled bid opening produced no bid submittals. On

November 17, 2021 PAG Procurement received a request for Information from one bidder
and on November 22, Procurement received the response from the CIP/Engineering
Division. The revised bid opening date is scheduled on November 29, 2021 at 2:00 PM

CHST.

HREERETREE R ETRR TR TRk kbR ok ke ke dodk dodrdo ke desb o b bk ok kb bR s e ek ek bl bR R R R R R R R R R R AR R WA R KR ik R R R ik e e b ek Rk ek o de ek ek e ek

Project: AJE Services EQMR, WH |, Bldgs. & Relocation of PAG WaterLine {Design Phase}

Project No.: RFP-PAG-018-003 '

Project Design Fees: $1.406,427.48

Amount Paid to date: $1,187,186.76, Remaining Balance of $219.240.72 is to be paid as post design services
for all three design projects.

Funding Source: PAG Bonded Projects

Designer: N.C. Macario and Associates

Construction Manager: TBD

Nofice to Proceed fo Designer:February 17, 2020

Project Completion: 8 months (October 16,2020 was the initial deadline. However, due to COVID, POP
was extended to December 4, 2020} Project design was completed by December 4, 2020.

Work Status: when_the bid documents inciuding drawings, specifications, summary scope of work,
determination of need bid schedule, and the cost estimate were submitied to the
Procurement Division.
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Project Warehouse | Building Upgrades (Construction Phase)

Project No.: IFB {TBD)

Project Amount: IFB-PAG-CIP-021-009

Amount Paid to date: None

Funding Source: PAG Bonded Project

Contracior: TBD.

Designer: N.C. Macario and Associates

Construction Manager: TBD

Notice to Proceed: TBD

Project Completion: TDB.

Work Status: On November 18, 2021 at 2:00 P.M. four bidders submifted their bids with the lowest bidder

at $4,800,000 and the highest bidder at $7,932,000. Procurement Division is currently
evaluating the submitted bids for further processing.
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Project EQMR Building Upgrades {Construction Phase}

Project No.: IFB-PAG-CIP-021-010

Project Amount: T8D

Amount Paid to date: None

Funding Source: PAG Bonded Project

Contractor: TBD.

Designer: N.C. Macaric and Associates

Construction Manager: TBD

Notice to Proceed: TBD

Project Completion: TBD

Work Status: Bid submittal/opening date is currently scheduled for November 30, 2021.
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Project PAG Waterline Replacements (Construction Phase)

Project No.: IFB-PAG-CiP-021-005

Project Amount: TBD

Amount Paid to date: None

Funding Source: PAG Bonded Project

Contractor: TBD.

Designer: N.C. Macario and Associates

Construction Manager: TBD

Notice to Proceed: TBD

Project Completion: TBD

Work Status: Bid opening is currently scheduled for November 28, 2021 at 2:00 P.M. PAG Board Room.
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Project: New Administration Building

Project No.: TBD

Project Amount: TBD

Amount Paid to date: None

Funding Source: PAG Bonded Projeci-Pending

Contractor: 1BD

Construction Manager: TBD

Notice to Proceed: 1BD

Project Completion: TBD

Work Status: Pending funding source




Project: Supply and Installation of New 24 Ea. Cylindrical Fendering System at F-3 and
10 Ea. New Rubber Leg Arch Fender at Wharf F-4 thru F-6

Project No.: IEB. -PAG-CIP — 021-001

Project Amount: $298,259.00

Amount Paid to date: None

Funding Source: FEMA and PAG

Contractor: Guam Ship Yard (Guam indusfrial Services Inc.)

Construction Manager: PAG Engineering/CIP Division

Notice to Proceed: June 10, 2021

Project Completion: February 10, 2022

Work Status: As of November 22 2021, and according to the confractor, the required fendering materials

have not yet arrived on the island. Timely compietion of this project using originally
eamarked funds is becoming more challenging as the FEMA Grant portion will expire on
April 30, 2022 according to the Planning Division.

Project: Harbor of Refuge Pump Station and Installation of Wastewater Ejector Pump
Project No.: TBD

Project Amount: TBD

Amount Paid to date: N/A

Funding Source: Dept. of Agriculture Fish and Wildlife Boating Infrastructure Grant

Contractor: TBD

Construction Manager: PAG Enagineering/CIP Division

Notice to Proceed: TBD

Project Completion: TBD

Work Status: PAG Procurement is fo advertise for an IFB by the November 30, 2021.
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Project: Harbor of Refuge Installation of Mooring Blocks

Project No.: TBD

Project Amount: TBD

Amount Paid to date: N/A

Eunding Source: Dept. of Agriculture Fish and Wildlife Boating Infrastructure Grant

Contractor: TBD

Construction Manager: PAG Engineering/CIP Division

Notice to Proceed: TBD

Project Completion: TBD

Work Status: PAG Procurement is {o advertise for an IFB by the November 30, 2021.
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Project: Rehabilitation of H-Wharf and Access Road (Construction Phase IEB)
Project No.: Rebid IFB-PAG-022-002

Project Amount: 18D

Amount Paid to date: N/A

Funding Source: Tiger Grant and PAG Revenue Bond

Contractor: TBD

Construction Manager (CM): GHD Engineering

Notice to Proceed: 18D

Project Completion: TBD

Work Status: The September 8, 2021 scheduled bid opening produced no bidders. The re-bid is

scheduled for December 13, 2021 at 2:00 PM.
3




Project: Repair of Concrete Spalling in CFS Building
Project No.: IEB-PAG-CIP-021-004

Project Amount: $197.700

Amount Paid fo date: $54,189.44

Funding Source: PAG 2021 Budqget

Coniractor: ProPacific Builders Corporation (PPBC)

Construction Manager:

PAG Engineering/CIP Division

Notice to Proceed:

July 14, 2021

Project Completion: January 14, 2022

Work Status: On November 17, 2021, ProPacific submitted an alternate material fo repair the concrete
spalls at the CFS Building due fo supply chain issues sutrounding the initially approved
materials.

Project: Supply and Install Automatic Turnstile Gate Entrance at the Port Police

Project No.: RFQ-PAG-021-008

Project Amount: $79,989.00

Amount Paid to date: N/A

Funding Source: PAG Internally Funded Projects 2021 Budget

Contractor: Top Builders, LLC

Construction Manager:

PAG Engineering/CIF Division

Notice to Proceed:

May 10, 2021

Project Completion: November 10. 2021 or {180 calendar days)

Work Status: Top Builders requested a time extension that extends the POP by approximately cne
maonth to December 10, 2021.

Project: Installation of Dock “B” Agat Marina

Project No.: TBD

Project Amount: TBD

Amount Paid fo date: N/A .

Funding Source: Dept. of Interior, Dept. of Agri. Fish and Wildiife, DOA/WR and PAG 2021 Budget Share

Contractor: TBD

Construction Manager: PAG Engineering/CIP Division

Notice to Proceed: TBD

Project Completion: TBD

Work Status: PAG Procurement Division should enter into an IFB advertisement shortly.

Project: Spot Corrosion Removal/Paint Repair of Mobile Pipelines

Project No.: RFQ-PAG-021-009-CIP

Project Amount: $46.800.00

Amount Paid to date: $16,332.75

Funding Source: PAG

Contractor: RDE Construction

Construction Manager: PAG Engineering,

Notice to Proceed: July 2, 2021

Project Completion: October 2, 2021

Work Status: Cn October 15, 2021, final inspection was conducted by PAG Engineering, Mobil

Personnel and RDE Construction. All punch list items were corrected and agreed that
project is 100 % complefed.




Project: Installation of Canopy Fronting Buiiding Maintenance Bay
Project No.: IFB No. PAG-CIP-021-008

Project Amount; $92,000.00

Amount Paid o date: N/A

Funding Source: PAG Budget 2021

Contractor: Pro Pacific Builders

Construction Manager:

PAG Engineering,

Notice to Proceed:

August 31, 2021

Project Completion:

March 2, 2022

Work Status: Despite repeated requests by the PAG CIP/Engineering, On November 22, 2021. PAG
Enaineering requests an update status of the 100% design. PPBC is unable to produce the
final design to date.
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Project: Replacement of 125 Each Reefer Qutlets Receptacles

Project No.: IFB No. PAG-CIP-021-007

Project Amount: $350,000

Amount Paid fo date: N/A

Funding Source: PAG Budaet 2021

Contractor: PRO PACIFIC Builders

Construction Manager: PAG Engineering

Notice o Proceed: TBD

Project Completion: 1BD

Work Stafus: PAG Procurement is currently in communication with ProPacific builders to commence

price reduction neqofiation.

Project: Emergency Demolition of an Interior Double CMU Partition Walls/Colunns along

- Gridline #7 between Bays 6 and 7 of Warehouse 1

Project No.: Rea. No. 19676 OR

Project Amount: $38.990.00 + $80,000.00 Change Order No.1

Amount Paid to date: $105516.00

Funding Source: PAG 2021 Budget

Contractor: Valcon Guam LLC

Construction Manager: PAG Engineering/CIP Division

Notice to Proceed: July 15, 2021

Project Completion: Extended to October 08, 2021

Work Status: Final inspection was conducted on November 18, 2021. Project close-cut documentation is
currently progressing.
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Project: Remove/Replace 3 Each Mefal Gate Booths with Reinforced Concrete Structures

Project No.: IFB-PAG-CIP-021-011

Project Amount; $159,557.00

Amount Paid to date: N/A

Funding Source: PAG CIP

Confractor: Pagific Federal Management

Construction Manager: PAG Engineering

Notice to Proceed: 1BD

Project Completion: TBD

Work Status: Procurement is awaiting bonding by the coniractor.
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Project: Installation of the 569 KVA Generater, ATS and Fuel Storage Tank at LC-3
Project No.: 18D

Project Amount: T8D

Amount Paid {o date: N/A

Funding Source: 2019 FEMA Port Security Grant Program

Contractor: TBD

Construction Manager: PAG Engineering

Notice fo Proceed: TBD

Project Completion: April 30, 2022

Work Status: Engineering/Planning/Facility are to sign the revised scope of work and submit to
Procurement
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Project: Design Build to Repair the Northside Catwalk by the Agat Marina Boat Ramp._

Project No.: TBD

Project Amount: TBD

Amount Paid fo date; N/A

Funding Source: PAG Budget 2022

Contractor: TBD

Construction Manager: Part Engineering/CIP Division

Notice to Proceed: TBD

Project Completion: 180 Calendar Days

Work Status: Submitted to Planning Division for E1 JDE requisition entry for an IFB.
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Project: Design, Demolition, Removal & Proper Disposal of 5 Inoperable Cranes and Optional
Removal/Disposal of one Barge YFN 816

Project No.: IFB. -PAG-CIP - 021-002

Project Amount: $2,573,155

Funding Source: PAG

Contractor: Guam Ship Yard "GSY" {Guam Industrial Services Inc.)

Construction Manager: TBD

Notice to Proceed: Sepiember 13, 2021

Project Completion: October 18, 2022

Work Status: Preliminary Demolition and Disposal Plan unsealed and unsigned was submitted to PAG

on October 19 2021. PAG Engineering cenducted its review of the preliminary plans and
issued draft of the deliverables fo be submitted by the GSY on November 23, 2021.




Port Authority of Guam
Operations Division Report
October 2021

I OVERVIEW

Vessel Calls

19

Cans Handled

8.330

Special Service(s)

77

Q. Produciivity

- Vessel Op

Avg NMPH

TOP GANG

M/Hr

Matson
Domestics

248

é

32.2

Feeder

MSA
Barges

16.1

—_

17.7

Kyowa, Candor

12.2

29.5

Ambyth
Mariana/Triton

0.0

0.0

MELL
Kotas

18.9

22.1

APL
Herodote/Saipan

21.3

30.9

b. Eguipment Status _

Asof : 11/01/2021
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Repair
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3
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23
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I YEAR TO DATE

a. Vessels YTD

19

b. Can_Cnt YTD
October

FY21
| E

FY22

-

Varighce
| E

Local

2811 2791

307

3440

% = 23%

TS

538: 679

483

549

-10%

-19%

TSMT

82 167

268

211

227%

26%

TTL

3431 3637

3826

4200:

12%

15%




FY-21 WORK INJURY REPORT

(01/01/21 to 12/31/21)

Divisions *Lost-time **Recordable *** Refused Treatment
Stevedoring 3 0 2
Transportation 0 0 2
Terminal 0 0 0
EQMR 1 0 0
Port Police 0 0 2

Total 4 0 6

Work Injury Summary for this reporting period: 11/17/2021
Total Injuries for FY-21 to date: 10-Injury

4-- Lost-time
(- Recordable
6— Refused Medical Attention

Last disabling work injury was on: 10/20/21
Number of days since last disabling work injury: 28-days

Note: PAG best record was 222 days or 7 months w/o a disabling work injury

*Lost-time = If an employee was injured on the job and medical doctor sent him/her home, his/her injury is considered
a lost-time, '

**Recordable =If an employee was injured on the job and medical doctor treated him/her and released him/her back
to work on the same day (Recordable because of medical charges).

***Refused Medical Attention: Filed WC Forms 201 & 202 for record purposes only.




